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case defended by Jeffrey Hhis caseSgmundv. Sarwood when Sigmund retrieveitland
Schmieler and Brian EUrban, arose out of an incidentsuffered the blow intended for
Hoffman of Saunders & on July 12, 2002 in which thehis father.
Schmieler, P.C. In doing s®laintiff Donald Sigmund was
Judge Garland followed thgeriously injured n a car A year later, Sigmund filed
clearly-defined law in the bombing n a parking garage.suit in federal court against the
District of Columbia as The bombhad been planted by garage’s owners, managers,
enunciated byhe D.C.Court of Sigmund’s half-brother, who and operators. After the close
Appeals in a number of priointended tokill their father by of discovery,Standard
cases involving liability for theplanting a bombn his father’'s Parking, represented by
criminal acts of third personsar. Sigmund had gore to Saunders & Schmieler, filed a
including Bruno v. Western retrieve his father’s car from theMotion for Summary
Union Financial Services, Inc., garage of the building in whichJudgment, arguing that under
973 A.2d. 713, 721-22 (D.C.they worked when the bomlihe clearly-defined law of the
2009), a case in which the firndetonated. Disgtrict of Columbia theravas
of Saunders & Schmieler no liability for the criminal
represented the successfulThe half-brother had also acts of a third party. The
defendant insured on appeal teorked in the same buildingdistrict courtgranted summary
the D.C. Court of Appeals. Thand had keys to their fathersudgment for all defendants,
Bruno Court held that thear. The half-brother knew theiffinding that the plaintiff could
injuries sustained by thdather kept his car in the not“meet the legal standard of
plaintiff dunngarobbery inside building’s garage, which wasa heightened showingof
the defendant’s gas stationwere open to the public. The garagéoreseeability that is applied
not foreseeable, applying theas ordinarily secured by amwvhen an injury is caused by
“heightened foreseeability’overhead rolling steel garage the intervening act of a third
standard. door and guarded by attendangsarty.” Sigmund then
until about 10 p.m. The garageppealed.
The Court’s decision is awas also accessiblérom a
significant leading case withstaircase in the building’s lobby,The primary issue before the
respect to the law in thewhich was open to the publidUnited States Court of
District of Columbia everydayuntil midnight. On the Appeals for the District of
regarding liability of a day the half-brother planted th&Columbia Circuit vas whether
commercial establishment bomb, thegarage doowas stuck the specific criminal act
and business for the criminal in the open position, and hadommittedagainst tle plaintiff
acts of third parties. The D.C. been for sometime. The was foreseeable. Relying on
Circuit has now clearly half-brother naticed that the the standard of heightened
recognized he impott of the garage door was broken the dapreseedility established by
decisions of the D.C. Court dfefore the bombing and wouldhe D.C. Court of Appeals, the
Appeals in its pronouncementater describe it as “the . . D.C. Circuit held that the
of law focused on the opportunityhe had been lookingbombing was not foreseeable
“heightened foreseeability for.” Hedrove into thegarageon as a matter oflaw, and
standard’required by the D.C. July 10 and planted the bomb itherefore affirmed the trial
Court of Appeals. his father’s car, which then satourt’s grant of summary
untouched until two days later,judgment in favor of the
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defendants. plaintiffs offered some evidenceoreseeability requires more

of prior crimes, there was nqorecision. Rather, plaintiffs
The D.C. Circuit began itevidence of shootings orhad to establish the university
analysis by citing the standamgun-related violence at thehad an increased awareness of
applicable when an injurys ispecific venueswhere the crimes the risk of a violent, armed
cauxed by the interveningoccurred. assault in the parking garage.
criminal act of a third party as The court held the plaintiffs
explained by the D.C. Court ofhe D.C. Circuit then turned tofailed to meet thastandard as
Appeakin District of Columbia opinions issued by the D.Ca matter of law. Although
v. Beretta, U.SA., Corp., 872 Court of Appeals afteBeretta. plaintiffs alleged seaurity in
A.2d 633, “liability depends Significantly, one of those casethe garage was inadequate,
upon a more heightenedvas Bruno v. Western Union they profferedno evidence that
showing of foreseeabilityhtn Financial Services, Inc., supra, theuniversity hadreceivedany
would be required if the acivhich was successfully arguedomplaints about the security
were merely negligent. In suchy Saunders & Schmieler inof its parking garage. And
a case, the plaintiff bears tH#09. In that case, th®.C. while they pointed to several
burden of establishing that théout of Appeals held thatprevious on-campus crimes,
criminal act was so foreseeabiejuries the plaintiff sugained including three assaults, none
that a duty mses to guardduring a robbery inside thewere committed with a
against it. Because of thedefendant’s gas station were nategon, nore were in a
extraordinary natureof criminal foreseedle becaise therewasno campus parking garage, and
conduct, the law requires thavidence that any offense in thaone resulted in any serious
the foreseeability of the risk beatureof anassault hadccurred injury to the victim.
more precisely shown.” previously inside the gas station

(although there was evidence oAdditionally, DiSalvo noted
The D.C. Circuit then referre@ theft inside and of an armedhat, in the few cases in which
to three cases cited by Beret@sault just outside within theD.C. @urts have held that a
as demonstrating the “tigldrevious two years). defendanhadaduty to protect
boundaries” within which a the plaintiff from a criminal
claim of common-law The second case, and the D.@ct, the facts in evidence
negligence must be framed i@ourt of Appeals’ most recentestablished the defendant had
the context of an intervenindecision on this issue, wageason to anticipate the type of
criminal act. The caseBpttsv. Board of Trustees of the particular criminal attack that
District of Columbia, 697 A.2d University of the District of actually occurred. In those
1249 (D.C. 1997);Bailey v. Columbiav. DiSalvo, 974A.2d cases, Kline v. 1500
District of Columbia, 668 A.2d 868(D.C.2009),which involved MassachusettsAve. Apartment
817(D.C.1995) andClement v. a student who was attacked b@orp., 439F.2d 477D.C. Cir.
Peoples Drug Store, 634 A.2d armed assailants in a universit§970),District of Columbia v.
425 (D.C. 1993), all involvedharkinggarage. Fothe plaintiffs Doe, 524A.2d 30(D.C.1987),
shootings on the defendants succeed, it was not sufficienand Doe v. Dominion Bank,
property by a third party. In alto establish @eneral possibility N.A., 963 F.2dL552(D.C. Cir.
three, the D.C. Court otthat the crime would occur; thel992), the same or similar
Appeals ruled for the mere possibility of crime iscrimes had occurred at the
defendants because, while thessily envisionedand heightened same or nearby locations. As
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the D.C. Court of Appeals puarguments because it found nBurthermore, DiSalvo held
it, “the common thread is thatvidence of crime in the garagéhat, “even if the relationship .
the facts demonstrating while the door was broken, and . did entail a greater duty of
heightened foreseeaility no esidence that tenants hadprotection,” finding the
showed . . . close similarity icomplained about the door'slefendant liable “would still
nature or temporal and spatiabndition. Moreover, as hd require a heightened showing
proximity t© the crime at district court pointed out, theof foreseeability greater than”
issue.” fact the garage was ordinarilfhe DiSalvo plaintiffs had
readily accessible through thehown.TheD.C.Circuit found
Turning to the case at hand, th@bby undercut plaintiff's that Sigmund had made a
D.C. Circuit held that Plaintiffargumentltat the broken garageweaker showing than those
Sigmund could not satisfy thdoor made the bombing morelaintiffs did, and therefore
heightened foreseedility foreseeable. held that therevas no genuine
standard required by the D.C. issue as to any material fact
Court of Appeals because theRenally, Sigmund argued thatnd the defendants were
was no history of car bombingshere was a ‘Special entitted to judgment as a
at the parking garage, nor olationship” between himselfmatte of law.
homicides, or assaults withand the defendants thatigtified
intent to kill, and the evidencepplication of the “sliding scale”
of crimes in he aea wasdescribed by the D.C. Court of
insufficient, particularly whenAppeals inDiSalvo. There, the
most crimes were minor ancourt wrote, “the relationship
none resulted in angerious betveen the defendant and
injury. plaintiff and the defendant’s
liability to the plaintiff can be
Sigmund agued that viewed on a‘sliding scale’
heightenedoreseeabilitycould whereby a relationship entailing
be met instead by a a greater duty of protectianay
combination of factors whichrequire a lesser showing of
give defendants an increaséareseeability in order for
awareness of the danger ofliability to attach.”
particular criminal act. He
pointed to the overhead garagée D.C. Circuit dismissed that
door that had been stuck opemgument as well because
for approximately three week®)iSalvo expressed doulhat the
ascreating‘a gapinghole in the defendantiniversityin that case
building’s security” and owed its *“adult, commuter
satisfying the requirement dtudents” such a “heightened
heightened foreseeability whetuty of protection.” The
taken in combination with theelationship Sigmund claimdad
history of criminal incidents irnthe defendants seemed more
the area. significant than the relationship
between a university and its
The D.C. Circuit rejected those ommuter students.
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