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MARYLAND COURT OF APPEALS

Contracts -- Messing v. Bank of America, N-A2003 WL 1793353 (April 7, 2003).

An individual who was not a member of Bank of Angarattempted to cash a check at one of its
branches. Bank of America had a practice of reaginon-account check holders to provide an inkless
thumbprint signature on the check before it wowdddr a check. The individual who had already
provided his license and a credit card when askegrbper identification refused to give the Bank a
thumbprint signature and initiated a complaintdeclaratory judgment. The individual alleged that b
printing information on the back of the check, bHamk had accepted it, and having accepted it was
liable for conversion. In his complaint, the indival requested a declaration that the bank's peaofi
requiring a thumbprint before honoring a check Weagal and an order requiring that such practiee b
ceased in Maryland. The Circuit Court entered surguaigment for the bank.

The Maryland Court of that the County should pagftill amount of the unpaid judgment, plus
attorneys' fees and accrued interest to her. Thgl&fal Court of Appeals found that Ziegler's attack
upon Wolfe was not covered by the Appeals affirredlower court's decision finding that the bank
had no duty to cash a non-customer's check. kcgthtit computer printed information on the back of
the check did not amount by itself to an acceptamcetherefore the bank did not convert the check o
its proceeds. Furthermore, the bank's requirenfeantttumbprint placed on a check presented by a nan
customer was reasonable and its refusal to acagpek without a thumbprint was not a dishonor.

Insurance Coverage-- Wolfe v. Anne Arundel County2003 WL 1818146 (April 8, 2003).



Erin Wolfe was raped by police officer Michael Deigler in 1990. She brought a civil rights claim
against Wolfe and received a $1.15 million jurydietin her favor. The award was for compensatory
and punitive damages. Ziegler sought indemnificatiom the Anne Arundel County Self-Insurance
Fund Committee which exists to provide a legal dedein tort suits against county employees based on
"acts or omissions committed by [employees] witthia scope of employment with the local
government.”" The Committee denied Ziegler indernatfon.

Unable to satisfy the judgment against Zeigler, f¢/éled an action against Anne Arundel County.
Wolfe asserted that the County was contractuatiyired to indemnify Ziegler and Anne Arundel
County self-insurance program. In coming to sucbrzclusion, the Court stated that Wolfe failed to
demonstrate that Ziegler's offending conduct o@tlwithin the scope of his employment or under th2
express or implied authorization of his supervisBecause Ziegler's conduct arose outside of laigesc
of employment, the Committee's insurance policy matsapplicable.

Workers' Compensation-- Podgurski v. OneBeacon Insurance Ga2003 WL 1860857 (April 10,
2003).

An employee suffered severe injuries when, in #rdgomance of her normal duties, she slipped and
fell on water leaking from defective plumbing or thoremises. The employee brought a workers'
compensation claim against her employer, Hairddd@agement Systems ("HMS"), and a third party
claim against the building owner, Montgomery Warc&. General Accident Insurance Company of
America ("General Accident") provided the worke@npensation coverage for HMS and awarded the
employee $11,705.51. General Accident claimed aogjation interest in any amount the employee
recovered from Montgomery Ward. Shortly thereaf@meBeacon Insurance Company ("OneBeacon")
succeeded to General Accident's subrogation irtseres

A binding arbitration award was issued in favotl® employee on her third party claim against
Montgomery Ward in the amount of $90,000. Howepeqr to arbitration Montgomery Ward had fil
for protection under Chapter 7 of the U.S. BanlkeyZode. Because of this, the employee received
only a fraction of her arbitration awar®26,589.21, or 29.54% of the original amount. Orse®e, stil
seeking subrogation, argued that it was entitleg¢over the entire amount it awarded the emplayee
her workers' compensation. The employee arguedthaBeacon was only entitled to 29.54% of the
original amount awarded for workers compensation.

The Maryland Court of Appeals upheld the Circuiu@ts decision that awarded OneBeacon full
recovery on the original amount it awarded the eyg¢ on her workers compensation claim. It held
that under the Maryland Workers' Compensation thet,employee was statutorily required to
reimburse the insurer for the full amount paid orkers' compensation benefits from the amount the
employee recovered in arbitration from the thirdyé#ort-feasor. This is because the legislativternn
was clearly to ensure that the neutral party (thpleyer) is not made to pay for damages causetdy
actual at-fault party.

Property--Landlord/Tenant -- Delauter v. Shafer 2003 WL 2006927 (May 2, 2003).

In 1968, Mr. and Mrs. Deibert allowed their daugtaed son-in-law, Mr. and Mrs. Shafer, to live on
their farm and make monthly payments to help payawes. The payment was made only once in 1958
and once in 1970. Mr. Deibert died in 1990, and.Ndtsafer and Mrs. Deibert both died in 1998. The
Deibert Estate sought ejectment of Mr. Shafer ftbenland to distribute the property in accordance
with Mrs. Deibert's will. Mr. Shafer filed a countéaim for judgment that the Estate's intereshim t
property was terminated under the Real Properticlanivhere a landlord may not claim rent when rerit
has not been demanded or paid for 20 years. Tdleeturt found that there was a lease for the ptgg



that rent had not been demanded or paid for mame2d years, and Mr. Shafer had title to the prop
The Court of Appeals reversed this decision andlooled that Mr. Shafer failed to establish a lezfse
the property.

Under a lease, the lessee has exclusive possedgdtmnland. A license is simply permission to tise
land. Mr. Shafer did not have a lease becauseVer had exclusive possession of the land since the
Deiberts were on the farm every working day. Addiélly, the payments were not for rent, Mrs.
Diebert's will indicated that the Shafers werergrent free on the property, and there was never a
demand for rent. Therefore, there was no leaseMan8hafer only had a license to use the land.

Guardians Ad Litem -- Fox v. Wills-- 2003 WL 21003735 (May 6, 2003).

A minor sued her court appointed guardian ad litdeming her parents' divorce proceeding. She alleg:zd
that he failed to prevent child sexual abuse thatiomed during unsupervised visits with her fatfidre

trial court granted the lawyer's motion to dismiBlse Court of Appeals decided that guardians adlit
have an immunity in their judicial functions, ame tguardian ad litem in this case performed judicia
functions and has immunity.

A guardian ad litem acts as an arm of the courivastigating the case and aids in determiningotret
interests of the child. However, these two roley s@metimes contradict each other. The main job of
the guardian ad litem, then, is to investigatetliercourt. Even if an attorney is negligent as ardian

ad litem, he is immunehen he performs judicial functions. Guardiansigerl are accountable throu
judicial mechanisms which make civil liability ursessary. Reasons for this immunity include
attorney being free from intimidation by parentsindg intense custody disputes. Additionally, the
parents may seek to terminate the guardian anGahet is not bound by the guardian's
recommendations.

Insurance--Indemnification and Arbitration -- Allstate Insurance Co. v. Stinebaug®003 WL
21053914 (May 12, 2003).

Constance &e was a passenger in a vehicle operated by Chdrlgmtrick (Allstate Insurance Co. w
his uninsured motorist carrier). While stopped #atéic light in a left turn lane, a second vekicl
operated by John Stinebaugh (insured by NationMdtual Insurance Co.) stopped directly behind
them. A third vehicle operated by an unknown pessan stopped to the right of the Kirkpatrick vea

in the second left turn lane. When the light turgegken, Kirkpatrick had to suddenly apply his bsake
when he was cut off by the unknown person, cauStimeebaugh to hit Kirkpatrick's car and injure Lee.
Lee filed a complaint against Kirkpatrick, Stineghuand Allstate seeking damages for her injuries.

Prior to trial, the parties reached an agreemesétite Lee's claim for $40,000 to be split evenly
between Allstate and Stinebaugh through Nationwidarance. The Consent Order stated that each
insurer's contribution towards the settlement waset subject to reimbursement and indemnification
from the other insurer pending the final determorabf liability of the defendants. All cross-clasm
between the defendants were to remain at issugctib resolution of the trial, or were to be Hesd
by other means mutually agreed to by all the dedated Allstate and Nationwide filed a motion to
compel arbitration which was denied by the Cir€ourt because Stinebaugh did not consent to
arbitration and no party could be forced into iedpite the Circuit Court's ruling, Allstate initat
arbitration and tharbitrator determined that Stinebaugh had beerngeedl However, the Circuit Cot
entered judgment in favor of Stinebaugh againgtate. The Maryland Court of Appeals held that the:
issue of arbitrability was for the trial court teade and that indemnification and reimbursement
disputes between the insurers was not subjecbitvation. It found that the Consent Order clearly
indicated that the liability determination was txor in the trial. Therefore, the Consent Order



superseded any arbitration agreement and dischargedght that Allstate would have had to arbérat
the negligence controversy.

Judicial Review -- Dorsey v. Bethel A.M.E. Chureh2003 WL 21297195 (June 6, 2003).

The defendant church sought approval of its plavuitdl a new church and related facilities. Thaltri
court dismissed the petitioners' judicial reviewi@ton the ground that it was premature. The Colrt
Special Appeals dismissed the petitioners' appe#h® basis that petitioners lacked standing, not
having been parties to the hearing before the board

On appeal, the Court of Appeals held that lackafding to initiate an action in a trial court wat a
ground for dismissal of an appeal. Moreover, caréig) the informal nature of most administrative
proceedings and the lenient standards for partystt such proceedings, the Court of Special Appea
erred in finding that the individuals were not pestbefore the board. However, the court heldttieat
trial court correctly dismissed the petitionergifiial review action as premature. The board'sgi@ci
was not a final administrative decision, as theas wore for the agency to do. Therefore, the
petitioners clearly had not exhausted their adrirative remedies. Accordingly, under Maryland
caselaw, the decision was not subject to judieeaiew.

Workers' Compensation -- Harris v. Board of Education of Howard County2003 WL 21296460
(June 6, 2003).

Vernell Harris was a Food and Nutritional Servicgsistant at a high school. One day at work, while
bending over to pick up a bag of soap powder sffersd a severe injury to her back. Subsequently,
she filed a claim with the Workers' Compensatiom@uossion which found that she was entitled to
compensation. The employer, Howard County Boar8dxfcation, filed an action for judicial review.
The jury returned a verdict in favor of the empligyfanding that she was not entitled to compensatio
under the Maryland Workers' Compensation Act bezdus injury did not arise out of "unusual
activity" as previous cases have held necessal Curt of Special Appeals affirmed the jury vetdic

On appeal, Harris asked that the Court of Appesdtore the use of the meaning of the word "accident
to its original court interpretation which was "amtoward event which was neither expected nor
intended" and referred to the injury itself - nlo¢ tactivity which resulted in the injury. The Coaft
Appeals found for Harris, reversed the Circuit @sutecision and ordered the Circuit Court to affir
the decision of the Workers' Compensation Commisstdound the judicial insertion of the "unusual
activity" requirement into the Workers' Compensatiet erroneous, that it has not been uniformly
followed by the court, has been inconsistently pbland has treated differently employees who were
injured under similar circumstances. It held thader the plain language of the statute, what meist b
"accidental" is the injury and not the activity igig rise to the injury. It therefore abandoned the
"unusual activity" requirement for workers' compeaticn coverage.

Insurance Coverage-- Mamsi Life and Health Insurance v. Callawa003 WL 21348343 (June 11,
2003).

An insured man died while engaged in the act ddenatic asphyxiation, a form of sexual masochism
Autoerotic asphyxiation involves restriction of thain's oxygen supply to increase sexual aroliibe.
insurance company denied coverage based on arsexchny clause within the policy. The Court of
Appeals held that whether or not the insuradsed his death intentionally, the policy excludEmbven
if the insured's death was the result of intentige#-injury. The court ruled that it was incortéc
analyze the policy's terms "accident” and "injurya single inquiry.

The policy established two inquiries: first, whathiee insured's death was an accident; and, if so,



whether the death resulted from a self-inflictgdriy. The first inquiry addressed the nature of the
overall event, and the second addressed only ¢ans@the court believed that the insured's deathdco
be accidental, even if the insured intended the theit led to it. A layperson understood the indisre
partial strangulation to be an injury as that t&sroommonly used. That the insured may have derived
pleasure from the injury did not mean there waswy. By depriving his brain of oxygen, the inedr
injured his brain, eventually leading to his dedtherefore, the Court of Appeals ruled that thal tri
court properly granted summary judgment to therigrsbhased on the policy's intentional self-injury
exclusion.

Jury Instruction -- Fry v. Carter-- 2003 WL 21355454 (June 12, 2003).

Howard Fry was a traffic control manager who wdle#ialongside a highway when he was struck by
roof trusses that extended over the side of a paéisit-bed tractor-trailer driven by Sonny Carfeny's
relatives brought a suit against Carter, his eng@yd trailer owner, and tractor owner, allegimeyf t
their negligence caused Fry's death. The CircuitrCienied the pdtoners' motion for judgment on t
issue of negligence but over their objection, géegjury an unavoidable accident instruction. As a
result, the jury returned a verdict in favor ofthié defendants. The Court of Special Appealsraéd
the decision.

However, the Court of Appeals held that the Cir€lourt erred in instructing the jury on unavoidable
accident because it found there was ample evidieogewhich the jury could infer Carter's negligence:
The error was prejudicial and constituted reveesédstor. The issue in the case was whether, utider &
the circumstances, Carter was negligent, not wh&heter could have avoided the accident at the las
minute. The court found that the unavoidable actidestruction tends to mislead the jury by cregin
spurious additional issue in the case when intfacsole issue is the presence or absence of aagig
proximately causing the accident. Therefore, thetdoeld that the unavoidable accident instruction
no longer to be given in any negligence action sry¥and courts from the date the opinion was filed.

Trusts and Estates- Duvall v. McGee- 2003 WL 21374079 (June 16, 2003).

James McGee was convicted of felony-murder forigipgting in a robbery that resulted in the killing
of Katherine Ryon. Robert Ryon Duvall was the peadoepresentative of Katherine's estate. Duvall
brought suit against McGee seeking compensatorypaniive damages for the battery of Katherine
Ryon and the conversion of her personal propeitg. Jarties settled the conversion count in favor of
Ryon's estate for $600,000. McGee was the bengfiofea spendthrift trust set up by his deceased
mother that was valued at $877,000. The trust pitgd McGee from alienating the trust principal or
any income from the trust while it was in the hanfithe Trustee. The trust also shielded both the
principal and the income from claims of McGee'didws.

Duvall sought to satisfy the tort judgment by invegdthe principle of the trust. He argued that-tort
judgmentcreditors should be included as an exception tepeadthrift doctrine and be allowed to
invade spendthrift trusts. This is because KatleelRgon had no opportunity to investigate the
creditworthiness of the tortfeasor prior to suffigrirom the tortious conducunlike other creditors. H
also contended that Maryland public policy dictates tort-judgment creditors be deemed a special
class of creditors entitled to invade a spendtimifst. The Circuit Court, in recognizing that Mianyd
law only allowed invasion of such trusts by a naradass of creditors, and only in limited
circumstances (such as when there are claimsifooay arrearage, child support, and collection of
back taxes), declined to expand the class or tearostances. The Maryland Court of Appeals affirmed
the Circuit Court decision reasoning that to hoid judgment creditors among the class of creditors
that have traditionally been allowed to invade ensjthrift trust in satisfaction of a judgment it wid



essentially be rewriting Maryland law. This canyobé done by the legislature.

Administrative Law -- Brown v. Fire and Police Employees' Retiremente3yst 2003 Md. Lexis 331
(June 17, 2003).

Petitioners were all former Baltimore City policicers. The Retirement System provides several
different types of benefits for police officers ahd mandatory for all police officers to become
members of the system as a condition of employrmfdhpetitioners had successfully sought an
absolute divorce judgment from the circuit coutieTRetirement System notified all of the officdratt
under the divorce orders, the wife of each offivas granted a share of her husband's pension tsenefi

The petitioners initiated a declaratory judgmentogcin the Circuit Court to decide whether the
compensation retirement benefits disbursed by #tedfnent System were marital property such that
their wives would be able to receive a portionhafimh. The Maryland Court of Appeals dismissed their
action because the action was premature sinctatlkarily prescribed administrative remedies nigst
pursued and exhausted before seeking judicialwiewW&embers of the Retirement System have two
avenues to appeal a decision regarding benefitshengetitioners did not utilize either of themhéid
that the petitioners could only appeal from a fidetision of the Retirement System Board. Untiythe
received such a decision, any judicial action wdagdmproper.

Interlocutory Appeals -- Dawkins v. Baltimore City Police Departmen2003 WL 21403739 (June
19, 2003).

An individual alleged that she sustained injuridgew she was pushed to the ground by a police office
She brought a tort action against the mayor, @tyncil, the police department, and a few individual
police officers. The mayor and city council haditimeotions to dismiss granted. The other defendant:
filed numerous motions to dismiss based primanil\ckaims of "sovereign immunity,” "governmental
immunity" and "public official immunity." The Cir¢guCourt denied all immunity motions filed by the
remaining defendants. The defendants appealeditb@itCourt's denial of their immunity defenses
and the Court of Special Appeals vacated the Qiourt's denial and ordered the court to enter
judgments in the defendants' far

The Court of Appeals held that the interlocutorycit Court orders that overruled the defenses of
sovereign immunity and public official immunity veenot immediately appealable under the collaterall
order doctrine. The collateral order doctrine "tsess final and appealable a limited class of arder
which do not terminate the litigation in the traaurt." The Court of Appeals overruled State v. glog
and held that the doctrine can only be used in f@gyextraordinary situations. Now as a genera,rul
interlocutory trial court orders rejecting defensésommon law sovereign immunity, governmental
immunity, public official immunity, statutory immiuiy or any other type of immunity are not
appealable under the Maryland collateral orderriuet

Collateral Order Doctrine --Theurer v. Farrell-- 2003 WL 21403730 (June 19, 2003).

The personal representatives of the estate oéfigiiter who was killed in a motor vehicle accident
allegedly caused by the son's intoxication brosgittagainst the Prince George's County Chief of
Police and several other officials of the Prince@e's County Police Department. The plaintiffs
claimed that their son had consumed a large anadlaitohol prior to the accident in conjunction hwit
his participation in the police department's drgvimhile intoxicated program for police officers. dw
counts of the plaintiff's wrongful death and suafiaction were dismissed; however, the trial court
denied the defendants' immunity-based motion foreary judgment as to the remaining two counts.
The intermediate appellate court determined tret#dnial of the motion for summary judgment was



appealable. However, on appeal, the Court of Agpsainmarily reversed the decision. In its holding,
the court cited to a new opinion that interlocutorglers denying immunity defenses generally wete ro
appealable under the collateral order doctrine.

MARYLAND COURT OF SPECIAL APPEALS

Evidence--Trial Testimony -- McCracken v. State of Maryland 2003 WL 1618157 (March 31,
2003).

Police officers responded to a call from bank emppds that the defendant had entered the bank vy

a gun holster strap across his chest with a ndtiedzaulge under his jacket. An officer escorted the
defendant out of the bank, where other officerscteal the man and found an antique handgun on hm.
In response to questioning, the defendant tolftfieers that the gun was not real, but that whren t
trigger was pulled, it would shoot a projectile ofithe muzzle, and when fired, the gun was capable
killing. The trial court granted defendant's mottorsuppress his statements because they were mace
while defendant was in custody without having bgieen his Miranda rights. However, the trial court
permitted an officer at trial to testify as to gtatements in rebuttal to defendant's testimony.

On appeal, the court found that given the Staddisré to satisfy the foundational requirementsarmnd
Md. R. 5-613 for impeachment by a prior inconsisstatement, the trial court erred in permitting th
rebuttal testimony. Further, the trial court'sdadl to give a limiting instruction, even if thatippwas
unpreserved, constituted plain error.

Evidence--Collateral Source Rule- CSX Transportation Inc. v. Haische2003 WL 1970482 (April
30, 2003).

A locomotive engineer was injured on the job atefifisuit against his employer pursuant to the Boile
Inspection Act ("BIA.") At trial, the court did natllow evidence of the employee's receipt of asad
retirement annuity, under the collateral source.rihe collateral source rule excludes evidence of
damages paid by a source other than the defendamtappellate court held that the evidence allowec
the jury to decide if the railroad was liable fbetemployee's injuries under the BIA since it shibtine
device on which the employee was hurt. That devitech was an integral part of the operation of the
locomotive on which the employee was injured, tonkan abnormal characteristic and became an
obstruction causing the injury.

The court ruled that while counsel's opening statgrand closing argument did not warrant allowing
the railroad to introduce evidence of the emplmyedgiroad retirement annuity, his affirmative eande
of his reduced financial condition allowed then@eéld to inquire into the annuity. Additionally, his
admissions that the employee did not seriouslyaigybtain other employment and did not take
advantage of vocational rehabilitation servicesr#ikkoad offered, while not suggesting the empéoye
exaggerated the extent of his injury, were, attJeasuggestion of malingering, allowing the ralido
introduce evidence of the employee's collaterabdpmpayments. The decision of the lower court was
thus affirmed in part and reversed in part.

Property--Standing to Challenge Zoning Decisions- Superior Outdoor Signs, Inc. v. Eller Media
Co.-- 822 A.2d 478, 2003 WL 1970751 (April 30, 2003).

The Board of Zoning Appeals of the Town of WilladBoard") granted variances to Eller Media
Company ("Eller") and E. Dean Richardson allowihgm to replace two existing hon-conforming
billboards and to erect two new billboards on propen Route 50 ("Subject property"). Superior
Outdoor Signs, Inc. ("Superior") and one of itsibass owners, Scott Gregory, brought an action for



judicial review of the Board's decisi

Eller and Richardson filed a motion to dismiss loa Ibasis that Superior and Gregory did not have
standing to bring such an action. Maryland's lasel eode limits those who can appeal a Board's
decision to: (1) a person aggrieved by the decig@nany taxpayer; and (3) any officer, department
board, or bureau of the local jurisdiction. Gregooynceded that Superior did not have standing but
alleged that he did. Gregory argued he had staritoguse as a business owner of Superior he was an
aggrieved person as Superior was located on adjks®hto the Subject property and his business wis
in competition with Eller, and that he fell undbetcategory of "any taxpayer."

The Maryland Court of Special Appeals held thatgdrg did not have standing to appeal the Board's
decision to grant Eller and Richardson the variambe Court held that even if a business owned land
which was adjacent to property which was the sulgjethe Board's zoning decision, that did not mean
that the business owner had an ownership interdssibusiness' land which meant that the business
owner was not an aggrieved person. Secondly, @apésot "aggrieved” for standing purposes when
his sole interest in challenging a zoning deciséoio stave off competition with his established
business. And finally, the type of taxpayer who &asnterest that could be affected by the Board's
decision is only a property taxpayer within thatgdiction. Therefore, because Gregory did not live
the town of Willards, but lived in Salisbury, he swaot "any taxpayer" within the legislative interfit

the statute.

Torts -- Bricker v. Warch- 2003 WL 1989483 (May 1, 2003).

An insurance claims adjuster claimed that he susthinjuries from a fall at a Frederick County saho
The school's insurer assigned the claim to an gyeplin its Special Investigation Unit. The
investigator suspected insurance fraud and reféhnesdase to the Insurance Fraud Division of the
Maryland Insurance Administration, which declinedtosecute the claimant. The investigator then
took the case to the Frederick County Police Depamt and State's Attorneys Office, where a grand
jury indicted the claimant on insurance fraud baithas acquied. The claimant then filed charges
against the insurance company and the investif@atonalicious prosecution, intentional inflictiof o
emotional distress, negligent infliction of emotbuistress, defamation and for breach of contract
against the insurance company. Several issuesmethan appeal--whether the trial court properly
dismissed the insurance company to which the irgagst's division was transferred and whether the
trial court properly dismissed the claims of malies prosecution and breach of contract. The Cdurt ¢
Special Appeals of Maryland found that the secoisdiiance company was properly dismissed, the
investigator was immune from civil liability for perting suspected insurance fraud, and there was no
breach of contract.

Under Maryland law, any person who reports in gfzaith a suspected case of insurance fraud is not
subject to civil liability. The claimant allegedaththis only applied to the first report becauss th
investigator reported his case more than once. Mexryéhe Court ruled that the reports were made in
good faith and the Legislature did not intend fae immunity to apply only to the first report.

As for the breach of contract claim, the trial a¢sudecision must be clearly erroneous for the Cafur
Special Appeals to reverse the decision. Thejtrdde made his decision because he was not peusde
by the testimony of the claimant's witnesses. Tioeeethe decision was not reversed.

Evidence--Subsequent Remedial MeasuresAngelakis v. Tiemourian2003 WL 1995623 (May 1,
2003).

A patient filed suit against her physician who perfed ultra-sound assisted liposuction (UAL) on her



abdomen and inner thighs. The patient sufferedgostative infections and skin loss. After the
surgery, the doctor submitted a letter to a peaevejournal suggesting that other physicians rsat u
UAL as aggressively as traditional liposuction ba abdomen and inner thighs. A photograph of the
appellant that showed her skin loss accompanietéttez. The patient claimed that she sufferedsscar
and disfigurement as a result of the physicianggigence. The letter was inadmissible at triahaltgh
it was referred to during testimony.

The jury found in favor of the defendants. The GafuSpecial Appeals affirmed and held 1) that the
letter was a subsequent remedial measure; 2) §ggrem's testimony contradicted the letter andenac
the letter admissible as impeachment evidence3atitat the error of excluding the letter was
harmless. The letter was deemed a subsequent @meshisure because it was intended to warn other
physicians about using UAL aggressively on certady parts based on what the doctor learned as @
result of this patient's procedure. Public poliag@urages this exchange of information without
exposing the author to the possibility of lawsuitewever, the physician testified at trial thatgkin

loss occurred on his patient. Since his testimamgradicted his earlier letter, the trial court sl

have admitted the letter at trial. However, th@ewas harmless because the letter did not have an
impact on closing arguments.

Wills and Estates-- Orwick v. Moldawer- 2003 WL 2006538 (May 1, 2003).

Kurt Orwick, the oldest son from the first marriagfjehe decedent, challenged his father's willuarg
that his half-sister Jackie, exerted undue infleem their father when he signed the will a fewsday
prior to his death. The will left half of the fatteeestate with Jackie, and half with Kurt's hatbther
Michael. Alan Moldawer, the personal representatifvéhe decedent's estate, moved for summary
judgment which was granted by the Circuit C¢

Though there is no bright-line test in Marylandleiermine the existence of undue influence, the
Maryland Court of Special Appeals held that thelemice was insufficient to establish that Jackie hac
exerted undue influence over her father. Marylamatts have adhered to a list of seven factorstbkp
to determine whether undue influence exists: 1) @dmeefactor and beneficiary are involved in a
relationship of confidence and trust; 2) the wilhtains substantial benefit to the beneficiaryth@)
beneficiary caused or assisted in effecting exeoudf the will; 4) there was an opportunity to éxer
influence; 5) the will contains an unnatural digpos; 6) the bequests constitute a change from a
former will and; 7) the testator was highly susdadptto the undue influence.

The Court accepted Kurt's argument that the lave doe require the presence of all factors, howéver
found that Kurt had not presented evidence suffidie sustain his burden of proof. Specifically, it
found that Kurt had not provided any evidence fopsut even the inference that Jackie had maintaini2d
a confidential relationship with her father suchttshe would have been in a position to exert such
undue influence. To the contrary, the evidence seeim suggest that the father was very much in
control of his finances and estate and soughtitiaaéial advice of an attorney, not that of hisgtaer.

Maryland Shield Law -- Prince George's County v. Hartley2003 WL 2004521 (May 2, 2003).

In 2001, three journalists were covering the wiaiwo Prince George's County Police Officers at th
federal courthouse in Greenbelt, Maryland when theyrheard a comment made by Officer Brian L
The journalists reported in The Washington Posg Glazette Newspapers, and The Prince George's
Journal that Officer Lott stated, "l wish | wouldvye been there in '95. | would have shot the bdstar
and we wouldn't have all this crap." The Countgdibn administrative charge of unbecoming conduct
against Officer Lott. The journalists refused teegstatements and testify at the administrativeihga
The Circuit Court for Prince George's County ruleat Officer Lott's cross-examination of the



journalists would be restricted and, therefore sted the summonses that required the journali
appear and testify at Officer Lott's administratnearing. The Court of Special Appeals of Maryland
reversed that decision.

Maryland's Shield Law, enacted in 1896, protegt®riers from revealing their sources of information
However, Maryland courts have not extended this umity to instances when reporters directly
observe any acts. Officer Lott has the right tassrexamine the journalists, but the journalists may
refuse to answer individual questions if the answell disclose privileged information.

Bank's Duty to Investigate Withdrawals -- Honeycutt v. Honeycutf003 WL 2005272 (May 2,
2003).

The plaintiff corporation, which was a local taveand the estate of its former president brought an
action alleging conversion, breach of contract megligence against a bank for permitting an allgged
unauthorized withdrawal of funds from the tavel@dsk account by one of its former officers. The
officer happened to be the decedent's first wifit@eo worked for the bar. The plain wording of the
signature card, which was a contract between thardzhthe bank, allowed withdrawals to be made ir
either the decedent's name or his wife's namehétite of the withdrawal at issue in the case, the
bank reviewed the signature card before payingdfeested $13,066 check to the first wife.

The Court of Special Appeals affirmed the decigibthe lower court, holding that the bank was not
required to further inquire about the first wifesdationship to the bar or the decedent or for whet
first wife intended to use the money. Nor did the bank have atdutwestigate whether the money \
to be used for a corporate purpose for the bathmraise. According to the court, the bank had an
obligation, which it fulfilled, to disburse monegofn the account upon receiving one authorized
signature, as was required by the card. The toaitavas not required to allow the representative
additional time to conduct discovery for purposedaiermining whether a different signature card
existed, as the bank indicated it had only one.CHnd court held that the representative and bar's
affidavits speculatively and generally allegingtttieere was another signature card was not suffi¢ge
create a material fact issue to defeat summarymead under Md. Rule 2-501(d) and the decision was
therefore affirmed.

Corporate Law -- Paskowitz v. Wohlstadter2003 WL 2010807 (May 5, 2003).

A shareholder brought an action against a corpmratnd certain directors, alleging that the dinecto
made materially false and misleading disclosuresial joint venture and in so doing, breached their
fiduciary duty of candor. He sought to have thecliors removed and replaced. The Circuit Court
dismissed his claim. The Maryland Court of Spe8peals, applying Delaware law, affirmed the
decision.

The Court stated that the mere fact that a dirdmaches his duty to disclose material information
when seeking shareholder action (such as votesg wlot necessarily result in personal liabilitytios
director's part. Whether the shareholder has ®dfan injury depends on the nature of the sharehold
action that was the object of the solicitation ofes. In this case, the director elections conakrne
corporate governance and had no impact on shaeshadting rights and therefore the shareholder
bringing the action could not state a direct cldaiurthermore, the relief the shareholder sought was
moot, as the directors terms had all expired frioendlection that was the crux of the shareholder's
claim. Thus the shareholder could not plead or @aamages necessary to support a direct action.

Insurance Defense/Indemnity Agreement- Ulico Casualty Co. v. Atlantic Contracting & Matati
Co., Inc.-- 2003 WL 2010806 (May 5, 2003).



In 1997, Gilbert Southern Corp. ("Gilbert") enteibtb a general contract with the State of North
Carolina Dept. of Transportation to repair a segneéinterstate 85 ("the Project.") Gilbert andaittic
Contracting & Material Co., Inc. ("Atlantic”) entsdt into a subcontract for Atlantic to perform the
concrete paving work. Ulico Casualty Co. ("Ulicés¥ued a bond on behalf of Atlantic, guaranteeing
Atlantic's performance of its duties under the suib@act and its prompt payment to all parties that
supplied Atlantic with labor and materials for therk on the Project. As consideration for the bond,
Atlantic and its owners executed an indemnity ages# that included a good faith clause in favor of
Ulico.

In 1998 Clearwater Hydraulics & Driveshaft Serv{t€learwater") informed Ulico that Clearwater ha
billed Atlantic for $21,843.48 in repairs to equignt that Atlantic was using in connection with the
Project and that remained unpaid. On Septembe3aB Atlantic informed Ulico that the balance of
Clearwater's bill was in dispute and must be resbbefore completion of payment. Ulico was not
informed of what to do about the dispute after seuenanswered inquiries to Atlantic and issued a
check to Clearwater for the balance of its billecember 31, 1998. On January 4, 1999 Atlantic
informed Ulico not to pay Clearwater as the billsyaedicated on unauthorized work. Since Ulico had
already paid Clearwater, it sought to enforce Attamindemnity agreement and Atlantic refused to
make payment to Ulico .

The Maryland Court of Special Appeals held thattllivas entitled to reimbursement from Atlantic for
a claim Ulico paid in good faith, without fraudgeedless of whether Ulico was actually liable foe t
claim - either by virtue of a defense of Atlanticthe claim or by virtue of the claim's being odésthe
scope of the bond. This is because a good faitiselan an indemnity agreement is to entitle thetsur
to reimbursement when the surety has made theiole¢tspay a claim in good faith and without fraud.
The Court also held that under the terms of thenmuity agreement, Atlantic was contractually
obligated to pay Ulico the sums it incurred to eoéothe agreement, including its attorneys' feestsc
and expenses.

Motor Vehicle Collision -- Mason v. Lynch- 2003 WL 21003743 (May 6, 2003).

Plaintiff was stopped for traffic when a vehiclesogted by defendant collided with the rear of aaleh
that was stopped behind plaintiff's vehicle, fogcthat vehicle into the rear of plaintiff's vehicle
Plaintiff claimed to have sustained a closed heady, cervical strain and a temporomandibular
disorder. She established medical expenses of $1.38d lost wages of $373. The appellate court
found no error in the trial court's admission af fihotos of plaintiff's vehicle and in its allowing
defense counsel to argue a correlation betweeexteat of damage to the vehicle and plaintiff's
injuries. Furthermore, the court ruled that thaltcourt properly determined that the photos were
relevant and that their probative value was nostuttially outweighed by the danger of unfair
prejudice. The trial court did not abuse its diforein denying plaintiff's motion for a new trias
defendant offered evidence refuting plaintiff'sitlaf causation, including the fact that (1) pldindid
not claim any injuries at the scene of the accid@)tshe went to see a lawyer before going tociadp
(3) there were gaps in treatment, and (4) she bad hurt in an earlier accident.

Property--Adverse Possessior Hughes v. Insley 2003 WL 21221617 (May 28, 2003).

For decades, the claimant and his predecessomspesmdy used undeveloped land to which the record
owner had title. The claimant's grandfather diefbitgethe 20-year adverse possession period had run.
The claimant's father did occupy the land for #guisite period, but never sought an adjudication o
title by adverse possession. The claimant thersprelis own claim when the record owner sought to
quiet her title, but in that action, the trial cbfound that while the adverse possession had gorier
years, the claimant could not tack his own possagsito that of his father to satisfy the 20-year



period.

A few years later, when the record owner souglgeot the claimant from the land, the appellatetcou
held that although the adverse possession periddtammenced from the beginning when the record
owner defended the earlier adverse possessionarolaiim, res judicata principles did not preclulde t
claimant from claiming title because, in the inaring years, his mother had assigned all her istténe
the land to him. By operation of the doctrine deefacquired title, the court ruled that the gatd the
mother conveyed to herself from her husband'seeptdsed to the claimant.

Property--Non-Conforming Use-- Trip Associates, Inc. v. Mayor and City CounciBafitimore--
2003 WL 21221687 (May 28, 2003).

"Club Choices" is a night club that features aduliertainment in Baltimore City, Maryland. In April
2000, Anthony Triplin, the owner of the club, raes a zoning violation notice for providing adult
entertainment without a license. At a public hegrifriplin provided evidence that he had owned the
club since 1983 and had been providing adult aeitertent two nights a week ever since. He also
testified that the club had featured adult enternteint for five years prior to his acquisition oéth
property. The Board of Municipal and Zoning AppgdBoard") found that Triplin had established a
nonconforming use of the premises for adult entarant, but limited such use to no more than the
present level of two nights a week. The Circuit @adfirmed the Board's decision, but ordered Tipl
to obtain an adult entertainment license.

The Maryland Court of Special Appeals affirmed Beard's decision to limit the club's use for adult
entertainment to no more than two nights a wedbasied its decision on the fact that limitationgran
continuance of nonconforming uses are meant "t@getthe ultimate elimination of nonconforming
uses through economic attrition and physical olssglece. The Court followed many other jurisdicti
in holding that the general policy against the egi@n of non-conforming uses applies to temporal
expansions. However, the Court of Special Appeeld that the Circuit Court erred in ordering Tnipli
to obtain a license. This is because a court rémiggan administrative agency decision cannot decide
issues presented to it for the first time on jualiceview that are not encompassed in the finalkdst

of the agency.

DISTRICT OF COLUMBIA COURT OF APPEALS

Medical Malpractice -- Hardi v. Mezzanotte 818 A.2d 974 (March 20, 2003).

A patient brought a medical malpractice action agjaher physician, alleging negligence in failing t
diagnose her with diverticulitis, an infectious pess affecting the colon. The trial court, in its
application of the discovery rule, concluded tinat three-year statute of limitations did not bar th
patient's claims. The defendant doctor arguedthigapatient had actual knowledge of her injury more
than three years before she filed her complaimtjfzpa suit at the present time. However, the Haige
court noted that the doctor was attempting to ahéng patient with knowledge and an understandi
her medical condition when even a specialist faitediagnose it. In addition, the evidence at trial
established proximate cause.

Acceptance of one expert's testimony over anotlarwithin the trial court's province as the fantiéir
in a bench trial. Unpaid and writterff medical expenses could be recovered as compepstamages
The appellate court found that the written-etpenses were a benefit from a collateral souratecibulc
not be used to reduce the amount of damages ovedddctor's argument that costs were improperly
awarded from the first trial, which ended in a migdf was rejected, as the parties agreed to tbenske
trial based on the record of the testimony andemngd adduced at the first trial.



Inconvenient Forum - Jacobson v. Panni 2003 WL 21025888 (May 8, 2003).

A patient began to suffer intense lower back paith @diating pains in his legs and visited a doator
his principal practice in the District of ColumbBubsequent tests and surgery to alleviate thergati
pain took place in Maryland. The patient eventusailgd for malpractice, alleging permanent
incontinence of bowel and bladder caused by théodemegligence in severing four nerves during th2
surgery.

The appellate court held that although the pagedtthe doctor lived in Maryland, the records were
there, and the alleged malpractice took place tlieeedoctor was primarily a D.C. practitioner dhe
doctor-patient relationship began in D.C. Balandhmgypublic and private factors, the trial court
properly declined to dismiss the case based omfaron conveniens.

Torts--Defamation and Intentional Infliction of Emotional Distress-- Carter v. Hahn- 2003 WL
1888918 (April 17, 2003).

A DCHA employee moved and arranged to have herhgsfcmailed to her new address. However,
never received that paycheck so DCHA stopped palorethe original check and mailed a
replacement check. The original paycheck was calseadmeone at a liquor store. When DCHA
refused to reimburse the store operator for thelcltee store operator claimed that it was the eygsd
herself who cashed the check. The employee wastadrbecause of the store operator's claims. When
the store operator could not identify the employke,charges were dropped. The employee filed civil
charges against the store operator for defamatidnraentional infliction of emotional distress.dh

trial court granted a directed verdict in favoltlod store operator. The District of Columbia Canirt
Appeals reversed this decision.

To prove defamation, the employee must show tleastbre operator made a false and defamatory
statement, that the store operator published #teraent without privilege to a third party, thag fault

in publishing the statement amounted to at leagtigence, and the statement either caused special
harm to the plaintiff or special harm was not neaeg as a matter of law. If the case had gonguoya

the jurors could reasonably have found defamatjothé store operator. To prove intentional infticti

of emotional distress, the employee must show ewrand outrageous conduct on the part of the store
operator which either intentionally or recklessfyused her severe emotional distress. Again, a
reasonable jury could have found for the employehis claim as well.

UNITED STATES COURT OF APPEALS, DISTRICT OF COLUMBI A CIRCUIT

Evidence--Hearsay-- Crawford v. Jacksor 323 F.3d 123 (March 28, 2003).

Mr. Crawford was convicted of second degree muird&®72. He violated his parole numerous times
In 1996 he was paroled and then arrested in 1998gigravated assault. In 1999, his parole was
revoked for the aggravated assault and drug useCMmwford filed a writ of habeas corpus challeggin
the revocation of his parole. Mr. Crawford claintbdt the Parole Board relied solely on the police
investigative report containing hearsay to revoiseplarole. The United States waived jurisdictiorrev
though Mr. Crawford was transferred to the Fed€tection Institute at Petersburg, Virginia frome
District of Colombia's Lorton Correctional CompliexLorton after it was closed in 2001.The district
court denied the petition for a writ of habeas esrprhe circuit court affirmed that judgment.

It is not impermissible for a parole board to usarsay in revocation. The report is a police
investigative report, so it is detailed and relar. Crawford made admissions that corroborasetsp
of the police report. Sections of the report wdse aorroborated by police officers who arrivedret
place of the incident. Mr. Crawford had the oppmoitiuto contradict evidence in the report, but ke d



not. The hearsay in the police report does not ritakey less reliable because it is a report oftviha
responding officer saw. Therefore, the parole baamnissively used the police report in Mr.
Crawford's parole revocation.

DISTRICT OF COLUMBIA SUPERIOR COURT

Contracts Entered Into by Minors -- CPC Health Corp. v. Coles Unreported (April 1, 2003).

In 1995, the defendant received hospital servidesrvshe was 17 years old. The hospital filed suit f
collection of fees in 1997. The defendant nevereapgd in court, and judgent was entered against |

In 2001, partial payment was seized from her bagkant. The defendant, then 24 years old, sought to
vacate the judgment because she was a minor titrth®f the services and lacked the capacity to
contract.

In the District of Columbia, an individual may rformally contract until age 18. Infants are notchisl
contracts that burden them because public polieks® protect infants from unfair contracts.
However, under common law and D.C. case law, miaggheld to cotracts that involve "necessarie
including medical services. This minor did not re&d the hospital as to her age, and she receieed th
benefit of medical services. The court ruled thathospital may recover the actual value of theices
rendered but may not receive any profit.
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