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MARYLAND COURT OF APPEALS

Coming of Age Rule-- Mason v. Board of Education of Baltimore County -- 826 A.2d 433, 2003 WL
21377582 (June 16, 2003).

Shelley Mason was born on April 4, 1979. On ApriR800, she filed a complaint against the Board cf
Education of Baltimore County, her middle schoahgiple, and her teacher. Mason alleged that she
sustained emotional injury as a minor due to selkaedssment by male students that occurred as a
result of negligent supervision. The trial courplgd the common law "coming of age"” rule and held
that Mason became of age on April 3, 1997, andghathad until three years after that date tdtige
suit. The court found the action barred byitations. The Court of Special Appeals affirmetieTTour

of Appeals agreed. It ruled that pursuant to thaing of age rule for computing a person's agegdte
that the person was born is included in the calimriaso that a person attains a given age on the da
preceding the anniversary of their birth. Therefdi@son's negligence claim was untimely.

Payment Systems Lema v. Bank of America, N.A. -- 826 A.2d 504, 2003 WL 21384536 (June 17,
2003).

Lema had opened two checking accounts for his adtwubusiness at Bank of America. When he
opened the account he signed a signature cardighwik agreed that the accounts were to be goverried
by the terms and conditions of the Deposit AgredimEme Deposit Agreement provided, among other
things, that the bank reserved "the right to chéwayek to your account the amount of any item deed

to your account or cashed for you which was ifitiphid by the payor bank and which is later retarn



to us due to an allegedly forged, unauthorized igsimg endorsement, claim of alteration, encoding
error or other problem which in our judgment jussfreversal of credit.”

Willy Amuli, Lema's friend and former accountingerit deposited a check for $63,000 payable to
Lema's accounting business at Bank of America.chieek was drawn by an Italian bank on its account
at the Bank of New York. In the next three monttena withdrew the funds and gave them to Amuli

in several transactions. Bank of New York latepinied Bank of America that the check Amuli had
deposited into Lema's account was altered, sinmastactually for $3,000, not $63,000. Bank of
America returned $60,000 to Bank of New York arfdrimed Lema that it was charging his accoun
same amount as a result of the forgery. Lema hddhowledge of the forgery prior to the information
Bank of America provided.

Lema filed a complaint against Bank of Americadamages in the amount of $60,000. The bank
denied liability and filed a counterclaim allegitigat Lema had violated various provisions of theGQJC
and "breached the contract governing his deposdiats.” The Circuit Court entered judgment in f
of Lema and dismissed Bank of America's countarctldti relied primarily on § 3-401 of the UCC
which provided that a person is not liable on atrinment unless the person signed the instrument or
authorized a representative to sign on the persealf. It also rejected Bank of America's claimattit
had a separate contractual right to reimbursement Eema pursuant to the Deposit Agreement.
Specifically, the court noted that it would be "tramy to law to enforce the contractual agreement
between the parties." The Court of Special Appeaiersed in an unreported decision.

The Court of Appeals found that the signature calahg with the Deposit Agreement, constituted the
contract between Lema and the bank. It held treaDiposit Agreement altered the effect of the UCC
and entitled the bank to debit Lema's accountferddsses, even though the check was altered by a
third party without Lema's authorization or sigmaturhe agreement entitled Bank of America to
reverse credit if an item was returned due to isnctd alteration unless prohibited by applicable.la
Furthermore, the agreement did not terminate th&'bdaights of charge back and reimbursement or
exculpate the bank from its duties of good faitd ardinary care.

Workers' Compensation-- McElroy Truck Lines, Inc. v. Pohopek - 826 A.2d 474, 2003 WL 21384884
(June 17, 2003).

Pohopek, a Maryland resident, sought employmertt MitElroy Truck Lines, Inc. (McElroy) by filing
an application in North Carolina. He was traineéasick driver in North Carolina. At McElroy's
request, he obtained a Maryland commercial devarense. Pohopek obtained his delivery assigts
by calling dispatchers in North Carolina, Alabarmad Virginia. His deliveries were primarily alortie
eastern seaboard. It was determined that nineeemqt of his deliveries were made in Maryland.
When off duty, as part of his employment Pohopekest, maintained, and serviced the company
supplied tractor-trailer in Maryland. After six nmos, Pohopek was involved in an accident in South
Carolina while driving the tractor-trailer. Subseqtly he filed a workers' compensation claim in
Maryland.

The issue before the Maryland courts was whethbopek was a "covered employee" under Maryland
law, such that he could receive workers' compensdtenefits. McElroy argued that the Maryland
Workers' Compensation Commission had no jurisdictieer the case because he was not a "covered
employee." The Commission and Court of Special Appeejected McEIroy's defense, while the
Circuit Court accepted it.

The Court of Appeals found that the facts and cirstances of the case revealed that the contract
between McElroy and Pohopek was continuous in aatticalled for Pohopek to work for McElroy as



and when the particular and essential requirenmaritee business demanded. Therefore Pohopek was a
"coveredemployee,” not a "casual employee" under statealadwvas entitled to workers' compensa
benefits. The court stated that although the amotieimployment activity outside Maryland dwarfed

the amount in Maryland, when each location to witohopek traveled making deliveries and pick-ups
was considered separately, Pohopek's presencaéafidhem was substantially greater than in
Maryland.

Denial of Class Action Certification-- Lack of Comnonality -- Creveling v. GEICO -- 2003 WL
21512434 (July 3, 2003).

During a period when Maryland law was unsettletbaghether an auto insurer was obliged, under MV d.
Code Ann., Ins. § 19-505, to reimburse under Paldojury Protection (PIP) coverage those medical
expenses that were actually paid by an insuredirhimsurer, the insurers had a practice of denyin
claims for expenses that had not been personaliyfyyetheir insureds. Several such insureds filed a
class action to recover those unpaid benefits inelg after the Court of Appeals decided Dutta v.
State Farm Insurance, 363 Md. 540, 769 A.2d 94812 Qvhich ruled that such benefits were payable:
under Maryland law.

The Maryland Court of Appeals held that while thsuireds were certainly entitled to their money
(which the insurers had already tendered to thdémje was no longer any commonality justifying slas
certification, since the only common issue, recabiéity of medical expenses, had already been
resolved in the insureds' favor in the Dutta caAsklitionally, neither waiver nor estoppel applied t
expand the insureds' coverage. The court therefaered judgment for the insureds in the amount of
their unpaid claims, but affirmed the denial ofsslzertification.

Recovery of Attorney Fees- Savely v. Sate Farm Mutual Automobile Ins. Co. --2003 WL 21730665
(July 28, 2003).

State Farm had notified Stavely of its proposed@oeewal of his motor vehicle liability insurance

policy. Stavely then filed a protest with the Maytl Insurance Administration (MIA). The MIA

affirmed State Farm's proposed action and Stawddgeqjuently requested an administrative hearing.
The Administrative Law Judge (ALJ) issued a decisiofavor of Stavely in finding that State Farm's
statistical basis for its underlying standards tiredvalidity of those statistics was insufficieat fts
proposed nonrenewal. State Farm appealed the AliSiale and the Circuit Court reversed. Stavely
appealed and the Court of Special Appeals revaasddemanded the case. On remand, Stavely souyht
attorney fees. A different ALJ denied Stavely'suesj for attorney fees. After Stavely appealed that
decision, the Circuit Court and Court of SpeciapAgls affirmed the denial of attorney fees.

However, the Court of Appeals held that the ALJ Wwased, under the principles of res judicata and/o
the law of the case, from reconsidering whetheiptioposed nonrenewal was justified, for the purpose
of Stavely's request for attorney fees. Althoughrnbing on whether Stavely should receive attorney
fees and leaving that decision to the lower conmtsemand, the Court of Appeals noted that under th
applicable law, an insured who prevails should radiyybe awarded reasonable attorney fees.

Class Action-- Glover v. Glendening - 2003 WL 21740362 (July 29, 2003).

A Medicaid recipient brought a class action sudiagt the Governor, Attorney General, the Secretary
of Health and Mental Hygiene, Deputy SecretaryHealth Care Financing, Treasurer, and escrow
agent for declaratory and injunctive relief. Theipént argued that the money that Maryland was to
receive from the tobacco industry exceeded wheadtpaid on behalf of Medicaid recipients like her
who suffered from smoking-related injuries, and tha excess recovery belonged to her and others



similarly situated. The trial court dismissed oowgrds of sovereign immunity.

The Court of Appeals held that the lower court@ad that the defense of immunity was unavailabliz
in actions for declaratory or injunctive relief &gt state officials by eligible persons under the
Medicaid program who claimed that state practicelted the Medicaid Act. However, in light of a
1999 amendment to the Medicaid Act, 42 U.S.C.335k(b), which provided for payment of funds
recovered from third parties to Medicaid recipiemtas not applicable to the settlement of thediiign
between Maryland and the tobacco industry. Therewt, and all others similarly situated, were not
entitled to any future proceeds paid to the Statieuthe settlement agreement with the tobacco
industry. Though the declaratory judgment was gmufdr the plaintiffs based on the error of
recognizing the sovereign immunity defense, theeligie court ruled in favor of defendants on the
merits of the controversy.

Appeals of Administrative Decisions-- Murrell v. Mayor & City Council of Baltimore --829 A.2d 548
2003 WL 21750864 (July 30, 2003).

The Department of Housing had notified Murrell osing code violations after inspecting three ef hi
properties. It posted condemnation notices upoh efithe properties and sent Murrell a letter facke
of the properties with an enclosed copy of the eomuation notice. The letters notified Murrell oéth
impending charges and liens for the cost of ratiegproperties.

Murrell requested, and was granted an appeal frencdndemnation orders. A hearing took place ani
Murrell informed the "Building Code Official" of plan to rehabilitate the properties within sixtysa

In his affidavit, Murrell stated that the Officiatlvised him that his plan was acceptable and #at h
should follow through on it. However, the only red@f the hearing was a single page of paper that
contained handwritten notes reciting Murrell's mt® restore the properties. After the hearingyigli
was informed that his properties would be demodtstegardless of his plan to restore them.
Furthermore, the Department of Housing sent hiettad that was to serve as formal notification that
the properties were to be razed according to thikeliBg Code Official's decision. The letter was not
received by Murrell.

Murrell sought judicial review of the administragidecision. The Circuit Court affirmed the decision
and Murrell appealed. The Court of Special Appdamissed the appeal on the basis of § 12-302(a) of
the Courts and Judicial Proceedings Article. § @2¢8) states that a circuit court judgment in a
statutory action for judicial review of an adjudizgy administrative decision cannot be appealed
without authorization from some other statute.

The Court of Appeals reversed the dismissal byObiert of Special Appeals. It held that the substanc
of Murrell's circuit court action was a common levndamus action and, as such, its decision was
appealable under the general appeals statuteisTiéxause the plaintiff asserted several non-
discretionary failures on the part of the DeparthmdriHousing that were procedural duties mandated b
the Baltimore City Code and principles of Marylaadministrative law. The Court of Appeals found
that the department failed to give Murrell the rieg statutory notices and the Building Code O#iici
failed to render a formal written decision contagthe reasons for such a decision, at the erfaeof t
adjudicatory hearing. Thus, the department's faitarcomply with those mandatory procedural duties:
required a remand to the department for furtheriadinative proceedings.

Restrictive Covenants-- Roper v. Camuso - 2003 WL 21750868 (July 30, 2003.)

The W.C. and A.N. Miller Development Company (Mi)leleveloped Spring Meadows, a residential
subdivision. Miller created restrictive covenarttshe inception of the Spring Meadows development i



order to maintain open space concepts and views \fvithin the development to the surrounding
rolling hills. These covenants were recorded comely in the land records with the conveyance by
Miller of all the lots in the development, with thessible exception of a lot conveyed to Elise Rope
Suzanne Camuso purchased one lot in Spring Meadow&lise Roper purchased the adjoining lot.
Camuso's covenants and restrictions were recomtezlarently in the land records. However, though
Roper's deed provided that the conveyance wasdubjeovenants and restrictions of record, no
covenants or restrictions were recorded concugrémthe land records.

After purchasing her lot, Roper built a fence aldimg common boundary with the Camusos' lot that
exceeded the height restrictions contained in dtleeocovenants. The Spring Meadows Architectural
Control Committee informed Roper in two lettersgtther fence violated the covenants. Yet Roper took
no action after either letter to remove the strect&ive years later, Camuso planted a row of toees

the same boundary that were more than eight fkeTtee branches from the trees grew over the fencza
onto Roper's property. Without consent, Roper pigmne of the branches, including those on
Camuso's side of the boundary.

Camuso filed suit against Roper alleging trespadsdastruction of property. Roper filed a counter-
claim, seeking damages for malicious prosecutiatiecaration that the trees violated the Spring
Meadows covenants, and injunctive relief requi@amuso to comply with the covenants as to the
trees. At trial, the jury found in favor of Camumo her trespass claim and against Roper as to her
malicious prosecution claim. The trial judge rutedt Roper failed to prove by a preponderance®f th
evidence that she had standing to enforce the eo¥gsince they were not recorded in the land dscor
and dismissed her declaratory and injunctive claimghat basis. The Court of Special Appeals
affirmed the judgment.

However, the Court of Appeals reversed and rematitedase. Its decision was based on a prior ruling
in Turner v. Brocato, 206 Md. 336, 111 A.2d 855583Pwhich held that restrictions may be enforced
under the doctrine of implied negative reciproadements against land not expressly subject to ithem
the party seeking enforcement shows that the fatigWiactors are present: (1) a common owner
subdivided property into a number of lots for sé®,the common owner had an intention to create a
general scheme of development for the propertyvaisade, in which the use of the land was restrictec
(3) the vast majority of subdivided lots contaistrietive covenants that reflect the general schéd)e

the property against which application of an imglg®venant is sought was intended to be part of the:
general scheme of development, and (5) the purclésee lot in question had notice, actual or
constructive of the condition.

The court found that factors one through threefaredwere all present and that the action turned on
whether the fourth factor was present - whethereRsproperty was intended to be part of the génera
scheme of development. It held that the fourthdiaatas present, as Roper's deed provided that the
conveyance was subject to covenants and restrgtiba letters from the Architectural Control
Committee served as evidence that it considere@iRolot part oSpring Meadows and under the s¢
restrictions as the rest of the community, andidloethat Roper testified that she expected the
restrictions to apply to her lot.

Though it appeared Roper did in fact have stantirenforce the covenants, the court remanded the
case for the lower court to determine whether threlean hands" doctrine barred her from bringing a
claim against Camuso. The court needed to makel#tégmination because a reasonable fact-finder
could find it inequitable for Roper to enforce twenants against Camuso if she refused to comply
with the covenants herself, despite repeated atteampbehalf of the community to bring the violaso
to her attention.



Insurance Coveragi -- Allstate Insurance Company v. Kim -- 2003 WL 21756859 (July 31, 2003).

A child was injured in July of 2001 when he felt@ii a car his mother was driving. At the time loé t
accident, the mother was insured under an insunaolaey her husband (insured) had purchased. The:
insured filed claims under the lmy in his own right and on behalf of his son.résponse, the insurar
company filed an action against the insured, sgekiljudgment declaring that it was not liable beeau
the accident occurred before October 1, 2001, vih@énCode Ann., Cts. & Jud. Proc. § 5-806(b),
which changed the law on parent-child immunity ktedfect.

The Maryland Court of Appeals held that (1) autoitelccidents were a prime source of injuries
suffered by parents and children due to the negtigef the other, and it waentirely reasonable for t
legislature to provide some measure of redressuohn injuries while preserving parent-child immunit
in other contexts; (2) Section 5-806(b) appliedltoms filed on or after October 1, 2001, evemd t
incident which gave rise to the claim occurred betbat date; and (3) neither the Maryland
Constitution nor the United States Constitutionhiinded retroactive application of 8 5-806(b).
Therefore, the insurance company was obligate@dyahpe claim.

Unilateral Modification of Contract Terms -- Directv v. Mattingly -- 2003 WL 21756856 (July 31,
2003).

A customer subscribed to service offered by a l#atéblevision service provider and signed a coro
agreement to form a contract with the company. ddgreement allowed the service provider to change
provisions in the agreement by providing the custowith written notice describing the change and
provided that the customer agreed to accept chdngesntinuing to receive and pay for services.
However, the agreement did not contain an arbatnadiause. After the customer signed the agreement,
the provider sent him a series of new agreemenicdwvadontained an arbitration clause. The customer
received all of the agreements and paid chargesvére billed to him. Two years after the customer
signed the customer agreement, he was assesgedeel@an one of his bills, and he filed a claggac
against the provider alleging that the late feemeviguidated damages, which violated the Maryland
Consumer Protection Act. The defendant arguedifieatustomer was bound by the arbitration clause
to resolve the dispute. The Circuit Court for Sarls County dismissed the action without prejudice
favor of the defendant.

The Maryland Court of Appeals held that becausesémeice provider did not provide written notice
that the new agreements contained an arbitrateursel the customer was not bound by those clauses.
The court made the distinction between an expretsanthat a particular provision had been addet an
a general notice that the contract had changede$ie defendant did not explicitly point to and
compare the new terms of the contract, it was idwad part of the customer agreement and a cusk
continuing to pay for service was not an assetiteéadditional terms. The customer was therefote no
bound by the arbitration clause added by the defienaind the terms of the original contract corgibl|
any disputes between parties.

Abrogation of Interspousal Tort Immunity -- Bozman v. Bozman - 2003 WL 21915874 (August 12,
2003).

A husband filed an action against his wife, allggdiinat she falsely accused him of stalking, harassm
and multiple violations of a protective order. Tiée had made the claims in retaliation for hisidiemn
to initiate divorce proceedings. The wife filed atron to dismiss the action, claiming that it wasrbd
by the doctrine of interspousal tort immunity. @ day the trial court was scheduled to hear tie'wi
motion, the husband filed an amended complairggaih that the wife made additional false claims
against him after they were divorced. The trialrtdismissed the husband's action, but the inteiate



appellate court held that the torts the wife corteditafter the parties were divorced were not banged
the doctrine of interspousal tort immunity, anddtated the trial court's judgment dismissing cdwot
of the husband's complaint. Both parties souglthéureview.

The Maryland Court of Appeals held that the intetsgal tort immunity doctrine was a vestige of the
past. It therefore decided that it would join thajonity of courts in other states that had abolistiee
doctrine by abrogating the doctrine in Maryland.aA®sult, a plethora of cases that had applied the
doctrine were also abrogated. The decision of tert®f Special Appeals was reversed and the case
was remanded back to the trial court for furthercpedings.

Property Dispute -- Helinski v. Harford Memorial Hospital -- 2003 WL 22015983 (August 27, 2003).

Joint tenants of a deceased judgment creditor &ilatbtion to release property from judgment levy,
contending that the judgment creditor's death leesberiff executed on writ transferred the property
free and clear of the judgment lien. The judgmesittdr was living when the hospital recovered a
judgment against her, and also when the hospitldommenced proceedings to execute ot

property. She had died by the time enforcementgadinigs actually commenced. The hospital
therefore argued that her death had severed thiet¢oiancy under which the judgment debtor and tw
other tenants owned the land on which the hospitadjht to levy.

The Maryland Court of Appeals held that in the cafsecal estate, as opposed to personal property, &
levy could not reajl be said to be under way until the owner's agtoakessory interest was challen

In the judgment debtor's case, only preliminarygrajprk had been completed by her death. Nothing
occurred to violate the tenants' unity of timdetitnterest, and possession. Therefore, the tehant
interests had passed to them free of any judgriembkfore the attempted execution occurred.

Pedestrian Negligence- Absolon v. Dallahite - 2003 WL 22016300 (August 27, 2003).

A pedestrian started to cross a street when thespeah signal displayed a walking person. Although
the signal changed to a flashing hand by the thegyedestrian reached a median in the middle of the
street, the pedestrian stepped off the median tewhpted to cross the rest of the street. Justbeatre
reached the curb, however, she was struck by thaaturned the corner from another street. The
pedestrian sued the motorist who was driving thdhet struck her, as well as the motorist's enmgiloy
Both the motorist and employer filed a motion fomsnary judgment, arguing that the pedestrian was
contributorily negligent as a matter of law becasise violated Md. Code Ann., Trans. § 21-203, which
governs pedestrian crossing of roadways.

The Maryland Court of Appeals held that althoug218203(e) arguably established a duty for
pedestrians to remain on or proceed to the nesaésty island when a pedestrian signal showed a
flashing hand, a violation of § 21-203 was not isight to estabiih an absolute duty, so as to satisfy
requirement of Md. R. 2-501(e) for a grant of summadgment. Therefore, the lower courts erred by
finding that the motorist and his employer weratkaat to judgment as a matter of law.

Res Judicata-- Moore v. Nissan Motor Acceptance Corp. -- 2003 WL 22016297 -- (August 27, 2003).

Moore had purchased an automobile and financédatgh Nissan Motor Acceptance Corporation
(NMAC). She fell behind in her payments and NMA@assessed the car. Under Maryland law, a
creditor is required to give notice to a borrowkhis or her rights within five days of repossegdine
property. Moore claimed she never received theigtdly mandated notice. NMAC sold the car for |
than what was owed on it, and filed suit againsbMdor the difference, as well as interest and
attorneys fees. Moore successfully defended theoauhe ground that she never received notice. Dus
to its failure to give notice, NMAC was only allodiéo recover the difference, and not interest or



attorneys fees.

Eleven months later, Moore sued NMAC. Her suit vased solely on NMAC's failure to give the
statutory notice. Moore alleged that she was entitb recover damages for its failure to give retic
The trial court dismissed Moore's cplaint on the ground of res judicata. The Courdppeals grante
certiorari prior to proceedings in the Court of 8peAppeals. The Court of Appeals framed the issue
as: "whether a party, who is sued as a defendaetessfully raises a particular defense that defdht
or part of the plaintiff's claim, but does not fdecounterclaim seeking affirmative relief basedtat
defense, may, in a subsequent action, sue asrdifplan the basis of that defense."

It held that because Maryland had a permissivberdhan mandatory counterclaim rule, Moore was
not precluded from suing NMAC on the basis of hexcessful defense that written notice was not
mailed to her. The court found that Moore did resteat any counterclaim in the debt action, butedgu
the failure of notice solely as a defense to NMAcT&m. It noted that she neither sought nor resiv
any affirmative relief in that action, and that six@s not seeking to re-litigate the issue of whethe
NMAC failed to give the required notice. She waa@y seeking damages based on that failure.

Tort Liability to Third Party -- Remsburg v. Montgomery- 2003 WL 22015980 (August 27, 2003).

James Rensburg, Jr. accidentally shot and wountades and Brian Montgomery while on a hunting
expedition led by his father, James Remsburg, 5&. Mlontgomerys filed suit against the Remsburgs
alleging both trespass and negligence. Remsbusgtlied with the Montgomerys and was dismissed
from the suit. Remsburg Sr. filed a Motion for SuamnJudgment, contending that the Montgomerys
failed to properly assert the existence of a lggadignizable duty owed by Remsburg Sr. to the
Montgomerys to protect them from the negligent at@& third party, namely Remsburg Jr. Summary
judgment was entered for Remsg Sr. on all counts. The Court of Special Appeéfisnaed the Circui
Court's judgment as to the trespass count, butedaedth respect to the negligence claim.

The Court of Appeals held that Remsburg Sr. haduty in tort to protect the Montgomerys from the
negligent acts of Remsburg Jr. It found no Marylatadute or regulation regarding hunting that @eat
a duty in tort upon Remsburg Sr. to protect the tgomerys. It also found that there was no conted
relationship that existed that would place suchityg dn Remsburg Sr. Furthermore, relying on thé fac
that Remsburg Jr. was a 27 year old emancipatdtalda had participated in over 550 previous
hunting outings, the Court found no special dust thas created between Remsburg Sr. and the
Montgomerys.

It held that no special duty was created by vidfithe implied or indirect relationship between
Remsburg Sr. and Remsburg Jr. or, alternativelyydxn Remsburg Sr. and the Montgomerys.
Therefore, Remsburg Sr., as a matter of law, wadiaige for the injuries to the Montgomerys argsin
out of Remsburg Jr.'s negligent conduct.

Oral Insurance Contracts -- Mardirossian v. Paul Revere Life Insurance Co. -- 2003 WL 22020251
(August 28, 2003).

In 1997 Mardirossian was diagnosed with sarcoidesiisease of unknown cause. Pursuant to the
diagnosis, Mardirossian sought to obtain additiatisability income insurance coverage from The Paul
Revere Life Insurance Company (Paul Revere). Hanméd his insurance broker of the disease and
explained that before he submitted his insuranpéicgtion to Paul Revere he wanted to be certanh th
his history of sarcoidosis would not be a disqyalif factor. The broker told Mardirossian that Paul
Revere's underwriting department stated that "sdosts would not be a problem" and presented him
with a series of proposals for insurance coverifgedirossian executed the insurance application and



submitted it to Paul Revere along with a premiumadit. Subsequently, Paul Revere denied
Mardirossian's application due to his history atsalosis.

Mardirossian sought a judgment of specific perfaragaordering Paul Revere to issue the policy in
state court. Paul Revere removed the case to fextre where its motion for summary judgment was;
granted. The 4th Circuit Court of Appeals vacatexlDistrict Court's order with instructions to dfgrt
the question. In answering the certified questiba,Maryland Court of Appeals held that Marylang
provides a judicial cause of action, entirely inelegent of the Maryland Insurance Code, for a ctaim
compel specific performance on an oral contractfsability insurance.

Insurance -- Kaser v. Financial Protection Marketing -- 2003 WL 22020195 (August 28, 2003).

An insurance subagent and broker brought an aagamst a general agent for the insurer for tostiou
interference with economic relationship betweensttgagent and his client. After a broker matched rii
client with the agent, through whom the insurameedient wanted was issued, the agent's president
persuaded the client to name the president as afestord on the policy, in place of the broker.

The Court of Appeals held that no action for wrandsiterference with economic relations would lie
when the party sued was also a party to the ecanatationship. It could not be implied, for thastt

that the broker had a separate economic relatipmeiti the client based on the broker's common law’
right to expirations. Any independent economictiefeship between the client and the broker predated
the insurance contract allegedly interfered withc®the policy was issued through the agent, teatag
was a party to it.

Additionally, the broker's relationship with theetit depended on the contract between the insurer,
through the agent, and the client. The broker lmacklationship with the client independent of the
policy. As the insurer, agent, agent's presidemt,the president's corporation were parties tattg
economic relationship between the client and tloddar, they were not liable for tortious interferenc
with that relationship.

Insurance -- Larsen v. Chinwuba -- 2003 WL 22087578 -- September 10, 2003

Although Maryland insurance laws required the Ilagge Commissioner to preserve confidentiality
about ongoing investigations, the Commissionereshaertain information about an HMO with the
media. Nonetheless, the Court of Appeals helddhan if the Commissioner had violated the statute,
this was not determinative of the issue of whetherphysician had stated a cause of action aghiest
Commissioner as an individual. The Commissioner measmmune from liability only if his actions
were found not to have been within the scope otlbtges. The trial court had already found, as #en
of fact, that the acts were not malicious, so ftigl kourt looked to Maryland case law regarding
respondeat superior to further determine whetheeCtimmissioner was acting in the scope of his
duties. Finding that disclosure of matters of ies¢tto the public was a normal activity for a hehdn
executive department, it held that the Commissievees immune from individual liability.

MARYLAND COURT OF SPECIAL APPEALS

Principal and Agent Relationship-- Brooks v. Euclid Systems Corp. -- 2003 WL 21467774 (June 26,
2003).

An investment broker fraudulently induced the gi#fito invest in high-risk stocks without true
knowledge of the actual nature of the investmeérits. broker enticed the plaintiff to represent that
was an accredited investor worth at least $1,0@0,@@ich allowed him to invest in the issuers' high
risk securities. In reality, the plaintiff's invesnt resulted in the loss of a substantial paniof



retirement fund. The investor filed suit againg broker, his employer and the issuers of the stock
asserting claims for intentional misrepresentatiagligent misrepresentation and negligence in the
offer and sale of the securities. The Circuit CdartBaltimore County granted summary judgments to
the issuers, holding that they were not vicarioliglyle for the actions of the broker since theyewaot
an actual or apparent agent and no principal/ agéationship existed.

The Maryland Court of Special Appeals held thathegithe broker nor the broker's employer were the
issuers' agents for several reasons. The issudystantrols over how the employer and broker
represented the securities were selling agreemeqisring securities laws compliance, which gave tr
issuers insufficient control to create an agen@timship. Prohibiting th selling agreement's alterat
showed no agency relationship. Additionally, theker's and employer's commissions and their duty to
deposit the investor's money in an escrow accaw@ted no agency. The broker and employer were
primarily required to act for the investor, not thsuers. The issuers' "after-the-fact” direct idgal

with the broker created no agency and the issudnsal ratify the broker's acts by accepting the
investor's money, as they did not know of the brskaisrepresentatns. Finally, the issuers' sale to
unaccredited investor did not show their negligeasahey had no duty to verify his accreditation.
They could rely on his fraudulently induced cecéfiions in subscription documents.

Worker's Compensation -- Giant Food, Inc. v. Booker -- 2003 WL 22051771 (September 3, 2003).

An employee, a janitorial worker, was exposed ®oRrgas from leaking refrigeration units on two
occasions while serving as part of the employensrgency response team. About 14 months after the
exposure, he was diagnosed with adult-onset asthmaareceived temporary total disability benefits.
later application for permanent partial disabibgnefits was denied administratively, but a juryhie
Circuit Court for Prince George's County allowed tliaim. The employer appealed the lower court's
decision.

The Maryland Court of Special Appeals held thatdhielence of causation was insufficient as a matter
of law to support the jury verdict. The issue ofigaion of asthma was complex enough to require
expert testimony, but while the employee's expgpeared to be qualified to give an opinion, heethil

to provide any factual basis for his assertionsted®ver. Therefore, there was no evidence fromhvhic
the jury reasonably could have found the asthnimetavork-related. The court reversed the judgment
and remanded the matter with directions that laédourt reinstate an administrative decision diegy
permanent benefits.

Evidence-- Dehn v. Edgecombe - 2003 WL 22051480 (September 4, 2003).

Plaintiff couple alleged that the defendant dogtavided the husband with negligent post-operative
care upon recovery from a vasectomy performed tnpkgist. The Circuit Court for Prince George's
County granted judgment against the wife. The fagnd that the doctor was negligent and that the
husband was contributorily negligent. On apped dlaintiffs argued errors in entering judgment
against the wife, excluding evidence and limitimggs of damages.

The Court of Special Appeals ruled that excludimg husband's testimony that he wanted the
vasectomy because of a medical condition from whiekvould most likely die before he was 50 years
old was not in error under Md. Rule 5-403. Admigtisuch evidence would have engendered massive
jury sympathy. Additionally, the husband was cdnttorily regligent by failing to follow the other
doctor's instructions, resuming unprotected sekaut further tests and failing to consult furthethw

the other doctor. The contributory negligence watsrelated to the reasons for seeking the vasectomy

Under Md. Rule 5-406, that the doctor once refethedhusband for an operation to relieve peripheral



artery disease and 10 months later referred thigalmaisto the surgeon again did not establish tlgat th
doctor had, in the interim, been in a doctor-patietationship with the husband as to the earlier
operation or had assumed responsibility for moimgppost-operative care. Even if it proved a patter
of monitoring post-operative care, it said nothitgput the husband's contributory negligence. The
husband's contributory negligence was fatal todenyative claim by the wife and the decision & th
lower court was therefore affirmed.

DISTRICT OF COLUMBIA COURT OF APPEALS

Medical Malpractice -- Hall v. Carter -- 2003 WL 21448422 (June 12, 2003).

Prior to her surgery, the plaintiff patient untrutly told the doctor that she smoked a half a paick
cigarettes a day when she really smoked one pdekd®ctor informed the patient that he preferred
she stop smoking, because it was not good forrigealounds. On the day of her surgery, the doctor
first learned that the patient was untruthful abdoert smoking. Though the doctor knew that thisteka
an increased risk of improper healing, he nevegdseperformed the surgery without discussing vhigh .
patient the increased risk caused by her smokiftgr #he surgery, the patient's incision did natlhe
properly, requiring the doctor to perform two aduigl surgeries. The patient alleged lack of infedm
consent and negligent treatment. A jury in the Siop€ourt of the District of Columbia ruled in fav

of plaintiff, awarding her $465,000 in damages.

The doctor appealed the verdict and the Distric€alumbia Court of Appeals reversed the decision cf
the lower court. The court ruled that the patiead given informed consent to the surgery. As altesu
the jury could not properly find that the doctodttbe last clear chance to prevent the patientisyin
because it had to find that the doctor was initiakgligent.

Additionally, although the doctor allegedly provileegligent treatment of the surgical wound
infection, the patient was found to be contribuyomegligent by smoking and her negligence thereby
precluding her recovery of damages from the doctor.

UNITED STATES COURT OF APPEALS, FOURTH CIRCUIT

Duty to Defend-- Northern Ins. Co. of New York v. Baltimore Business Communications, Inc. -- 2003
WL 21404703 (June 19, 2003).

Baltimore Business Communications, Inc. (BaltimBresiness), was one of several defendants name«d
in a product liability class action lawsuit. Thass$ action suit alleged that the defendants had
manufactured, supplied, sold, and leased cell phtiva emitted dangerous levels of radiation. The
complaint sought "compensatory damages includingnbulimited to amounts necessary to purchase a
[cell phone] headset . . . for each class memiB=itimore Business requested that it be defenddd an
indemnified in the class action suit by its commadrgeneral liability insurer, Northern Insurance
Company of New York (Northern).

Northern denied the request and filed a declargtamiyment action, seeking a determination of whethe
it was obliged to defend and indemnify BaltimoresBiess. The District Court ruled in favor of
Northern, determining that because the complaimeimesought cell phone headsets to prevent future
injuries, its allegations against Baltimore Bussdgl not fall within the Policy's coverage.

The 4th Circuit reversed. It found that in allegthgt persons using cell phones without heads#isrsu
from the radiation emitted by such phones, the Gampalleged a "bodily injury”" as contemplated by
the Policy. Furthermore, the Complaint sought uodigel compensatory damages flowing from bodily
injuries (the harm suffered from radiation). Theiddound that Baltimore Business could have been



potentially liable for any and all compensatory dges recoverable under Maryland law, including
damages for already existing bodily injuries. Farthore, the court found that Northern was not
relieved of its duty to defend by a statement engghoducts liability plaintiffs' memorandum that
indicated plaintiffs were not seeking to redresg personal injuries. It held that examined as ale;ho
the memorandum failed to eliminate the potentidiélility on the part of Baltimore Business.
Therefore the 4th Circuit vacated the lower coetedmination and remanded the case for further
proceedings.

Individuals with Disabilities Education Act -- Wagner v. Board of Education of Montgomery County -
- 335 F.3d 297, 2003 WL 21518763 (July 7, 2003).

In Wagner, the court was called on to correctlgiptet 20 U.S.C. § 1415(j), the "stay put" provisal

the Individuals with Disabilities Education Act 2\). Daniel Wagner was an autistic child covered hy
the IDEA. Prior to the suit, he was receiving atectherapy pursuant to an Individualized Educationa
Program (IEP) prepared by the School Board ancedgieby his parents. However, Community
Services for Autistic Adults and Children (CSAA®@)e therapy provider, stopped providing services
for Daniel. The School Board proposed a new IERWIDaniel's parents found unacceptable. His
parents sought an injunction under 8§ 1415(j) tectftheir "stay put” rights under IDEA.

The district court found that because Daniel'senirplacement was unavailable due to the
unwillingness of CSAAC to provide services, the &dlBoard was required to propose an alternative:
equivalent placement to satisfy the "stay put" gion. However, the 4th Circuit Court held that whe
presented with an application for § 1415(j) releetjistrict court should simply determine the child
then-current educational placement anter an order maintaining the child in that plaeetThe coul
found that 8 1415(j) does not impose any affirm@atbligations on a school board. Furthermore,ld he:
that the question of a placement's availabilitgritirely irrelevant to the task of identifying tbleild's
then-current educational placement, and it is tmdycurrent placement, available or unavailablat, th
provides a proper object for a "stay put" injungtio

Therefore, the district court's sole responsibiigs to determine Daniel's then-current IEP andilsho
have simply entered an order maintaining him in ghacement regardless of CSAAC's unwillingness
to provide it. Had the Wagners wanted a changi,aapeared they did, the 4th Circuit Court helattth
they should have requested relief under § 1415(B{&ii) which empowered the court to "grant such
relief as the court [would determine] is approm@iat
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