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MARYLAND COURT
OF APPEALS

Admissibility of Guilty Plea -
Crane v. Dunn382 Md. 83 (July 26, 2004).

The Court of Appeals of Maryland determined thdtiger's guilty plea in traffic court to a charge o
negligent driving was admissible in a civil tria ‘ats probative value is deemed to outweigh any
prejudicial effect.”

A guilty plea
to a criminal
charge may be
introduced in
subsequent
civil actions

Linda Crane and Annie Dunn were friends. They viereeling home together from a trip to Delaware.
Dunn was driving her vehicle and Crane was theqrags. The facts of the accident were disputed.



However, both parties agreed that Dunn was drigingr below the posted speed limit, the accident
occurred as a result of veering off the road tadhtdting a dear, and no other vehicles or persoase
involved in the accident.

Crane brought a civil action against Dunn to reca@amages that resulted from Crane's negligent
operation of the vehicle. Before the civil actimnumenced, Dunn pleaded guilty to a negligent dgvin
charge in the District Court of Caroline Countytte civil action, Dunn moved to exclude any
reference to the guilty plea. Dunn's attorney agighat Dunn did not understand the difference beh
pleading guilty and paying a fine. In Dunn's deposj she stated that she plead guilty to avoidemor
serious charges that could have been prosecuted.

The trial judge stated that the District Courtficaproceedings were ambiguous concerning Dunn's
admission of guilt; as a result, the judge grameadn's motiorin limineto exclude evidence.

Maryland Rule 5-103, states, "error may not bealipgged upon a ruling that admits or excludes
evidence unless the party is prejudiced by thaguli. ." In review of the trial courts decisian t
exclude the evidence, the court of appeals detednivhether the party was prejudiced as a restita
ruling.

The court stated, "a plea of guilty to a criminbame may be introduced in a subsequent civil
proceeding as an admission." The court reason¢dulch an admission does "not conclusively
establish liability" because a defendant has amppity to rebut or explain why the guilty pleasva
entered. The court refused to distinguish guilgaglfor crimes that are serious in nature frormeless
crimes such as traffic violations.

The court stated that simply paying a fine "is that evidentiary equivalent of a guilty plea in npe
court." The court stated that guilty convictionsese admissions were made, "may be offered as
evidence against the party." Further, the coudarad that a guilty plea to a criminal charge ihat
admitted in a civil action will be viewed as an asision by a party opponent. To avoid an admisgjbili
of the plea, a party may pleadlo contendere

Discussing the rules of evidence, the court stditat] "a party may offer into evidence against his
opponent anything said by him as long as it illtgts some inconsistency with the facts now assbyl
the opponent in pleadings or in testimonyWigmore on EvidencBection 1048, at p. 4. Dunn
answered questions about the plea in interrogatane the interrogatories may be used for any [se
found in the Maryland Rules.

The court explained that even if there was ambygunithe guilty plea, the issue would be for a jtoy
decide. "Dunn was in the best position to explaithe trier of fact the reasons for her answer to
interrogatory number 26 and the conflict. . . ."

The court said that mere payment of a fine forsthiee of convenience is inadmissable as evidence.
However, Dunn did more than just pay the fine; gpenly and expressly acknowledged her guilt.

The court stated that a balancing test must bepeeld by the trial judge to be sure that evideraesd
not prejudice the defendant. Maryland Rule 5-4@8est "[a]ll relevant, evidence may be excludatsif
probative value is substantially outweighed bydhager of unfair prejudice, confusion of the isswes
misleading the jury."

The court stated that the trial judge failed to g balancing test and that Dunn, in pleadindtgui
made an admission of responsibility for the ace €burt further stated, that if this is not theegaisis
not a judicial decision, rather it is a decisiontite fact finder and the trial judge oversteppisd h



bounds in excluding the evidence.

In conclusion, the court stated, "Crane had a figishow the jury that, previously, Dunn had taken
responsibility for the accident, and Dunn had evaglt to explain or rebut that assertion."

Civil Procedure: Limitations Under the Discovery Rue -
The Bank of New York v. Shef82 Md. 235, (July 28, 2004).

The Court of Appeals of Maryland upheld the trialid's grant of summary judgment to the law firm of
Piper & Marbury (now Piper Rudnick) ("P & M") ondlgrounds that bondholders' and bond fund's s it
was time barred by the statute of limitations whteeparties were on inquiry notice more than three
years before the suit was filed.

The lawsuit revolved around the sale of almost®ilon in tax-exempt revenue bonds by Prince
George's County ("P.G. County"), Maryland in 1988e ultimate recipients of the proceeds and true
borrowers were health care providers in the DistricColumbia and Prince George's County that
comprised the Greater Southeast Healthcare Sy$@8HS"). The County acted as a conduit and was
under no obligation to the bondholders for repayimen

A portion of the security for repayment of the bsnehs a lien on the assets of the individual health
care providers and their subsidiaries, includirgjrtaccounts receivable. However, in order to trfe
that lien, it was necessary to file UCC Financitat&nents with the Maryland State Department of
Assessments and Taxation (SDAT), with the ClerthefCircuit Court for Prince George's County and
with the D.C. Recorder of Deeds. Five law firms evagrvolved in planning and completing the
transaction. Prince George's County assigned Pt& difaft the financing statements.

P & M drafted and circulated the statements fandilvith SDAT and the Circuit Court for P.G.
County. The statements drafted by P &M instructedfiling officer to return the statement after
recordation to P & M. However, P & M did not draffinancing statement for filing in D.C. P & M th
filed the financing statement with SDAT and P.Gu@ty Circuit Court and brought stamped copies of
the filed statements to the closing of the trarisact

Under Maryland's
Discovery Rule the
Statute of Limitations
begins to run when a party
is on "inquiry notice"

At the pre-closing on May 12, 1993, all of the dmeunts to be filed, including the financing statemmen
for SDAT, and P.G. County Circuit Court. On May 1393, P & M prepared and circulated to all
parties, including the trustee, a "Closing Bind&&t contained all transaction documents. Evenghou
some parties knew that some of the borrowers vegaéd in D.C., no one complained about the lack
of a financing statement for filing in D.C.

The failure to file with the D.C. Recorder of Deedsulted in the bondholders losing the opportutaty
perfect against third parties a first lien on teeaivables of the entities located in the Distacke of

which was the Greater Southeast Community Hospi@bCH"). This became an issue when GSHS
defaulted on the bonds. After GSHS defaulted, thredholders discovered that in April of 1997 another
creditor, Daiwa Healthco-2 LLC, had obtained atfilen on the receivables of GSCH in 1997.

The Bank of New York, trustee for the bondholdarg] four municipal bond funds that held the bonds
filed suit against P & M in P.G. County Circuit Gtualleging legal malpractice and breach of fidug



obligation. The Circuit Court held that (1) P & Ntdhot act as counsel to the bondholders and had no
obligation to them, (2) P & M never assumed a datfle the financing statement in the Districtdan
(3) even if there was liability on P & M's partethction was barred by limitations.

The Court of Appeals affirmed the Circuit Courtecsion. The Court stated that litigants have three
years from the date their action accrues to fitevéh action and that Maryland applies the "discgve
rule" in determining when an action accrues. Undat rule, the statute of limitations begins to run
when the plaintiff haknowledge of circumstances which would cause soresdse person in the
position of the plaintiff to undertake an investiga which, if pursued with reasonable diligenceud
have led to knowledge of the alleged cause of mctio

The Court of Appeals went on to hold that "evelPi& M assumed a duty to record the financing
statement in D.C.], the plaintiffs were on inquirgtice more than three years before suit was filed
that the firm had not, in fact, filed such a stataimand that their actions were therefore baryed b
limitations." The Court pointed to two specific jpets of time where the Bank of New York and the
municipal bond funds were on "inquiry notice" thatfinancing statements were filed with D.C. and
therefore that their interest in GSCH's receivakblas not perfected.

The first instance occurred in May, 1993 when P &&¥e the trustee the Closing Binder that contze
all of the closing documents, including financirtgtesments filed with SDAT and the P.G. County
Circuit Court, but not including a financing statemhfor D.C. Had the trustee made an inquiry at the
time, it would have discovered immediately thatfihancing statement had not been filed in D.C. and
therefore it did not have a perfected lien on tI®CH receivables.

The second instance occurred in April, 1997 whenthstee learned of the proposed Daiwa
transaction. The trustee was given documents frenDaiwa transaction that stated that Daiwa would
receive valid ownership of the receivables thatawest subject to any third-party claims and thateh
was no effective financing statement covering ainyhe GSCH receivables. The Court held that the
Bank of New York was "unquestionably ... on inquigtice that it did not have a perfected lien on
GSCH receivables." That circumstance necessarggadéahe question of whether a proper financing
statement had been filed in D.C.

Thus, because the trustee and the municipal bamasfwere on "inquiry notice™ more than three year:
before they filed suit, the Court held that theyevearred from bringing an action against P & M.

Maryland Courts' Jurisdiction under the Federal Telephone Consumer Protection Act -
PonteArchitects v. Investors' Aler2004 WL 1900381 (Md. August 26, 2004).

The Court of Appeals of Maryland held that trialidis may entertain and have jurisdiction over geva
causes of action created by the Telephone ConsBroection Act ("TCPA"), 47 U.S.C. § 227.

In this case, Plaintiff, R.A. Ponte Architects, L{tPonte") received unsolicited facsimiles that
advertised a paid subscription to an investmentstetter and also promoted the purchase of stock of
small corporations. The sender of the facsimiles kngestors' Alert ("Alert") in conjunction with
Access Financial Consulting, Inc. ("Access").

In response to the unsolicited faxes, Ponte filedraplaint in the Circuit Court for Montgomery
County against Alert and Access. A motion to dismiss filed and granted; the trial court stated tha
"no private cause of action exists within the StdtMaryland to allow these claims to proceed." On
appeal, the Maryland Court of Special Appeals iskid the circuit court's decision.

The intermediate court stated that Maryland Cod&3#3 of the Commercial Law Article is similar to



the TCPA, and reasoned that because Maryland law ot permit a private right of action for a
violation, the legislature intended that such rigbt be granted. Therefore, a right of action fiotation
of the TCPA should not be allowed in Maryland.

The Maryland Court of Appeals granted the Plaiistifirit of certiorari. The issue they agreed torhea
was whether "a Maryland trial court is authorizeantertain the federal cause of action created by
Congress in the TCPA, 47 U.S.C. Section 227."

Maryland courts
have jurisdiction
over unsolicited fax
cases under the
TCPA

To begin their analysis, the court reviewed the ¢anwcerning Maryland courts' jurisdiction over tivi
cases where the cause of action is created bydidder. The court stated that Maryland courts have
jurisdiction over actions even when "identical euef action could not be brought under Maryl
law."

The court also said that unless the Maryland Géresembly specifically limited a civil cause of
action under another jurisdiction's law, MarylarnidcGit Courts have subject matter jurisdiction.

The exception to this rule exists when the causetdbn comes under another jurisdiction’s laws, an
there is "a strong public policy against its enéonent in Maryland." (emphasis added). However, the
exception does not apply to causes of action briowggber federal law.

The court stated that, "'[a] state court may nolyde federal right, when the parties in controvensy
properly before it, in the absence of 'valid exclisairther, the court stated that disagreementéet
state and federal law is not a valid excuse."

Next, the court looked to the specific issue of thbethe Maryland court's have jurisdiction over
private causes of action arising under the TCPA firpose of the act was to control the amount of
unsolicited faxes and telephone calls. The Act nsaeling unsolicited advertisement faxes illegal.
Under the act, a cause of action is establishedabmds "[a] person or entity . . . if otherwiserpetted
by laws or rules of court of a State, [to] bring fction] in an appropriate court of that State."

The court concluded that the phrase, "if otherpisenitted by the ... State merely acknowledges the
principle that States have the right to structbertown court systems . . . ."

In support, the court looked at the legislativedrg and specifically at Senator Holdings' comrsent
"[t]he provision would allow consumers to bring aation in State court against any entity that eda
the bill."

The court reasoned that, "the language of 47 U.SeCtion 22(b)(3), coupled with the sponsor's
explanation of the provision, leaves little doubhcerning its meaning." "The substantive issue of
whether the federal cause of action should be tanmed in the appropriate state court was not daemat
left to state legislators."

Also, the court reasoned that when "Congressastsdoncerning state court jurisdiction over fetlera
causes of action, there is a 'deeply rooted presamim favor of concurrent state court jurisdicti
As a result, the court held that Maryland trial keunave jurisdiction over the cause of action tm@a



under 47 USC 8 27(b)(3).

Telephone Consumer Protection Act Granting Exclusig Jurisdiction Does Not Violate Commerci
Clause -
Levitt v. Fax.com2004 WL 2021429 (Md. September 13, 2004).

The Court of Appeals of Maryland held that the Fati@elephone Consumer Protection Act ("TCP;
granting exclusive jurisdiction to entertain thddeal cause of action arising under the TCPA, da¢s
violate the 10th amendment or the Commerce Clause.

This case contains issues that are similar to tHesg&led irPonte Architects v. Investors' AleP004
WL 1900381 (Md. August 26, 2004), discusgdda. In that case, the Court of Appeals held that
Maryland courts do have jurisdiction to hear caseated under the TCPA.

Smoke does not
create a "hidden
danger" for
firefighters

The only different issue, in the camab judicatais whether "Congress' creation of a private actiath
exclusive jurisdiction in state courts, and withautate right to 'opt out' of such jurisdictior¢ceeds
Congress's authority under Article I, Section 8haf United States Constitution and the Tenth
Amendment to the United States Constitution.”

To resolve this issue, the court stated that themant's failed to show how "required state court
exclusive jurisdiction violates 'a state's rightlaiermine how its resources will be utilized."eTdourt
also rejected the argument that exclusive jurigmhctreates an unconstitutional burden when
concurrent jurisdiction does not.

The court then looked to history, and pointed bat federal court jurisdiction historically was afipte
and not until 1875 were federal trial courts vestéti general federal question jurisdiction.

For the aforementioned reasons, the Court of Agpeelld that neither the Commerce Clause nor the
Tenth Amendment was violated when Congress gate sbarts exclusive jurisdiction for claims
brought under the TCPA.

MARYLAND COURT OF
SPECIAL APPEALS

Fireman's Rule -
Shastri Narayan Swaroop, Inc., v. H4%8 Md. App. 63 (July 19, 2004).

The Court of Special Appeals of Maryland held tihatfireman's rule precluded the tort action wleere
firefighter brought an action agairestnotel owner for injuries sustained in the cowfseesponding to
fire.

The Plaintiff, a Lieutenant with the Baltimore Cayirire Department, along with other members o
unit, responded to a call for a fire at the mdtale and smoke was coming from the second stotlyeof
motel. The building itself was not visible due i@ tamount of heavy smoke.

The Plaintiff was ordered to search for victimseTaintiff used a thermal imaging device to iselat
where he would enter the building. However, oncéohated the direction of where he would enter thi2
building, he ceased using the thermal imaging devitstead, he used a railing to guide himselfdbin



through the thick smoke. He followed the railingladhen suddenly fell several feet into a stairwdil.
Hart sustained severe injuries from the fall.

The circuit court denied the motel owner's motiondummary judgment and entered a jury award of
$454,396.00 in favor of the firefighter.

The Court of Special Appeals decided the appliggtof the fireman's rule by looking at (1) public
policy, (2) injury during a period of anticipatedk and (3) duty to warn.

First, the court reasoned that the fireman's sulgest explained by looking at public policy. Gextlgr
fire and police officers cannot recover under &mtions for injuries sustained in the line of duthe
rationale behind the rule is that there is a speelationship between firemen and police and thiglip
that requires firemen and police to confront hazaml behalf of the public.

Further, the court reasoned that most fires are@gseme negligence but because firemen are trainel
and paid to deal with such hazards, they assumesthand are precluded from recovery under tavt la

Also, the court stated that the theory of assumptifcthe risk is important in understanding the
fireman's rule. Further, the court stated that foreseeable from the viewpoint of the firefightaat in
the inherently dangerous occupation of firefightifigefighters are often injured by the 'inheraskr
associated with the occupation. Thus, becauseatteelpeing paid to assume such risk, it is inapiag
to allow a firefighter to recover damages for do@xagctly what he is paid to do.

Second, the court examined whether the firemaninjased during a period of anticipated occupational
risk. The court stated that there must be a "nértsween the injury and any negligence for which the
officer's presence on the premises was requirateXxample, irRivas v. Oxen Hill Joint Ventur&30

Md. App. 101 (2000), a deputy sheriff slipped aelidn a patch of ice as he was going to serve a
subpoena. The court distinguished Rivas, whicledtttiat, "a . . . . firefighter who is injured wil
entering upon property, but before the period oicgrated risk also would be owed a duty of care.”
Unlike in Rivas the Plaintiff in this case was clearly injuredifithg the period of anticipated
occupational risk."

Neighbor
gave the
universal sign
of disrespect

Finally, the court looked at whether a duty to wexisted. There is a duty to warn a firefighteadpre-
existing hidden danger' where (1) knowledge ofdaeger existed and where (2) there is an oppoyturiit
to warn the firefighter of the danger. The coutied@ined that "in no sense could the stairwell be
construed as a 'hidden danger.™ The court reasiia¢tecause the stairway was not a hidden danger
before the fire, it did not become a hidden dasiaply because it was hidden by smoke.

The court held that "the injurycourred while performing his duties, the negligedicenot constitute a
independent act and the open stairwell did nottioies a 'hidden danger.” Therefore the court rese
the lower court's decision.

Common Law Nuisance
Echard v. Kraff 2004 WL 2192398 (Md. App. October 1, 2004).

The Court of Special Appeals held that a neightamtions did not rise to the level of common law



nuisance under the law.

The facts of this case are as follows. William BEdh@dEchard") and Richard ("Kraft") and Karen Kraft
(together the "Krafts") were neighbors. Both neigisblots were 40 feet wide and twenty feet sepdra
the two homes. The Krafts obtained a permit tocbaifence. This upset Echard and his mother as thzay
believed the fence would interfere with their rightuse their driveway. Echard filed an appealaeeh

the fence permit revoked. The appeal was rejedieel fence was then constructed.

About a year later, on February 26, 2002, Echaedl shie Krafts in circuit court. Echard allegbdt the
Krafts had defamed him when statements were mattetpolice about Echard's words and actions
made after Echard learned the fence would be Aink. Krafts counterclaimed, alleging that Echard
interfered with his "peaceful possession of theiperty."

The jury returned a verdict for the Krafts on thesance claim and awarded them $25,000 in damag:s.
Echard filed an appeal.

On appeal, the court focused on six incidents terdene whether Echard's actions rose to the lefvel
common law nuisance.

The first incident occurred after Echard had foontlabout the plan to erect the fence. Echardedvit
Kraft to his house and asked, "What kind of an alestvould do this?" Echard called Kraft other
defamatory names as well.

The second occurrence consisted of Echard trespassithe Krafts' land and speaking to the workmen
who were constructing the fence. Kraft told Echartbave and he refused. Eventually Echard did
leave.

The third occurrence was a confrontation with tmaft§' housekeeper. When she was emptying a
dustbuster, Kraft "yelled at her that she should@'putting garbage on his property."

The fourth occurrence consisted of Echard disptaiie Universal Sign of Disrespect (Kraft called it
"very emphatic finger), in response to a waive fithim Krafts.

Notice
provisions in an
excess liability
policy were
complementary
to one another

The fifth and sixth occurrence consisted of Ectsrouting at night and during the day, waking up the:
Krafts and putting them in fear when Echard yelléhme down here . . . [jJust let me see you
somewhere."

In its analysis the court cited the RestatementdBe) of Torts (1979) which defines a private nocs
as "a nontrespassory invasion of another's intergsivate use and enjoyment of land." To be
considered a private nuisance, the interference bauboth (1) substantial and (2) unreasonable. To
have a cause of action under private nuisancentbderence must (1) "diminish materially the \aloi
the property" and (2) "seriously interfere with trelinary comfort and enjoyment of it." Furthere th
interference must cause significant harm.

Examples of interference that have been found toutgances in the past are, "polluting smokestacks,



corroded tanks leaking hazardous waste into thenghoater, barking dogs, noisy trains, and smelly
hog farms."

The court ruled in favor of the defendant becauseattions did not decrease the value of the Figgnt
property, nor did his actions cause "'serious fatence with the ordinary atfort and enjoyment' of tf
Kraft's property."

Notice and Duty to Indemnify -
Prince George's County v. Local Government Insueahiwst 2004 WL 2255325 (Md. App. Octobel
2004).

The Court of Special Appeals of Maryland held tRdhce George's County was not entitled to
indemnity from its excess liability insurer for anderlying judgment because the County failed to
comply with the notice provisions of its exces$lility policy.

On June 28, 1997, Prince George's County Police€dfRobert McDaniel inflicted serious injuries
upon Freddie McCollum, Jr. during a routine trafftop. McCollum, his wife, and his daughter brought
suit against the County and three police officerthie United States District Court for the Distia€t
Maryland. The complaint alleged assault, battealgef arrest, malicious prosecution, and violatmins
both federal and state civil rights act.

The jury awarded McCollum over $4.1 million in dagea. The District Court reduced the damages end
entered judgment against the officers and Countigértotal amount of $1,597,670. The Fourth Circuit
Court of Appeals upheld the award on appeal. Pid®erge's County paid the judgment and sought
indemnification from its excess liability insurégcal Government Insurance Trust (the "Trust").

From July 1, 1996 until July 1, 1998, the Trustyided the County with excess liability insurance.
Under the terms of the policy, the County, whiclssalf-insured for $1 million, was covered by the
Trust for losses that exceeded the limits of itisgurance up to $5 million. The Trust denied the
County's request for indemnification, alleging ttret county had violated the terms of the policy by
failing to notify the Trust of McCollum's claim ek a verdict was rendered. Subsequently, the @ount
filed suit in Prince George's County Circuit Coand alleged breach of contract and sought a
declaratory judgment that the Trust owed a duipdemnify the County for the amount paid in the
McCollum judgment that exceeded $1 million.

The coverage dispute between the County and tret €ssentially came down to the interpretation of
two documents within the policy: the Excess Lidbiscope of Coverage ("Scope of Coverage") and
the Selfinsurance Excess Coverage Endorsement ("Endors8miEme Scope of Coverage required
County to "see to it that the Trust is notified pipily of an Occurrence, Wrongful Act or Accident,
which is likely to create an obligation under tBisope of Coverage." It further required that, "§]f
Claim is made or Lawsuit is brought against anyited, the Named Insured must see to it that thet
receives prompt written notice of the Claim or Laws$ Finally, it required the County to,
"immediately send the Trust "copies of any demands legal papers in connection with a Claim or
Lawsuit."

The Endorsement required the County to report icettasses" within "sixty (60) days" of learning of
them. The losses included specific types of inpigird violations of federal and Maryland civil righ
statutes. The County never notified the Trust ofdditum's claim or his lawsuit before the verdictswa
rendered, as the Scope of Coverage required, tidat itotify the Trust of the verdict or "loss" as
required by the Endorsement.

The circuit court concluded that the County wasentitled to indemnity from the Trust under the



policy because it breached its duty under the pabayive the Trust the required notice of therolai
againsthe County. The court further ruled that McCollumijsiries were not the result of an occurre
and therefore did not fall within the terms of caage in the policy. Thus, the court granted summary
judgment in favor of the Tru:

On appeal, the County argued that the notice reménts in the Scope of Coverage conflicted with
those in the Endorsement. The County pointed a@it"thss," which was not defined in the
Endorsement, was defined in the Scope of Coversfellssums legally paid or sums which the Insured
is legally obligated to pay in the settlement dis$action of Claim to which this Scope of Coverage
applies."

The County argued that unlike the Scope of CovertligeEndorsement required only a notification of a
loss after one had actually been suffered, whidhénunderlying case was after the verdict had been
rendered. Further, the County argued that sincealiee requirements in the Scope of Coverage were
in conflict with those in the Endorsement, the Eisément should control the matter. As the County
had provided notice to the Trust in accord withEmelorsement, it argued that it was in fact emtitle
indemnification under the policy.

The Maryland Court of Special Appeals did not fthd County's argument persuasive. In fact, the
Court found that the two notice provisions were ptementary to one another, as they served a simi ar
purpose at two different stages of a claim. It liklt each notice provision reinforced the requeets

of the other as the claim passed from originatiodisposition.

Thus, it held that the County breached the termbapolicy because of its failure to notify theu3tr
promptly of McCollum's claim and lawsuit, and itslfire to provide the information and assistance
required by the Scope of Coverage. Because the didisot receive notice of the McCollum lawsuit
until after the verdict, the Trust lost an oppoityo take action that might have lessened or ielted
its loss. Thus, the Trust was prejudiced by ther®gsi untimely notification of the McCollum lawsuit
Therefore, the County was not entitled to indensation under its excess liability policy.
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