Recent Developments in the Law

Vol. No. XLIX
May 2003

In order to keep you abreast of the recent devedmpsnin the law, we are reporting the substance of
several current decisions of major import in thesglictions of Maryland, the District of Columbiand
Virginia

Thismaterial is being provided for your general information only, and is not a substitute for
obtaining legal advice. The information provided is not given aslegal advice nor in the course of an
attorney-client relationship. You should always consult an attorney for advice about the specific
circumstances of your case.

Recent Developmentsin the Law

Jeffrey R. Schmieler, Esquire
Saunders & Schmieler, P.C.
8737 Colesville Road

Suite L-200

Silver Spring, Maryland 20910

(301) 588-7717
www.sslawfirm.com

© Saunders & Schmieler, P.C. 2002

MARYLAND COURT OF APPEALS

Statements Regarding Prior Malpractice Litigation is Prejudicial -- Lai v. Sagle- 2003 WL 931952
(March 10, 2003.)

The estate of a deceased patient sued a doctoremimved a gangrenous gallbladder from her, alleging
negligence in the procedure. During the openiatgstients of the trial, the personal representative'
counsel mentioned five prior suits that had beled fagainst the doctor for medical malpractice in
another state. Counsel for the doctor requestes@ial after noting his objection to the opposing
counsel's opening statement remark, and persisteid bbjection despite the trial court's proposed
remedy of giving a series of supposed curativautions to the jury. He continued to object uatit-

off by the trial judge, signaling the end of dissios on that issue at the trial. The lower contesed
judgment against the defendant doctor in the amou$131,50(

On appeal, the Maryland Court of Appeals found thatdoctor's counsel did all that was required,
under the circumstances, to preserve the issugpfogal. Furthermore, the court held that the ¢oairt
abused its discretion by failing to grant the dostmotion for a mistrial after the referenceshe prior
malpractice actions were given to the jury. Thertooted that they were creating somewhat of a
“brightline” rule that evidence of prior malpractititigation should be excluded to prevent a juonf
the concluding that the doctor has a propensitgotomit medical malpractice.

Discovery in Administrative Proceedings- Hammen v. Baltimore County Poliee2003 WL



1145440 (March 14, 2003.)

The appellant employee, a police officer, was @aldility when reports were made that he was agtive
serving with a volunteer fire department. Suregitle tapes were made and the employee made a
Maryland Public Information Act (“MPIA”) request mbtain copies of the tapelhe Baltimore Counti
Office of Law conditioned disclosure upon the emyplgs submission to a deposition. Following a
hearing on the matter, the Circuit Court for Batine County issued an order finding that the tape®
precluded from disclosure, upholding the Officd.afv's denial of the appellant’s request.

On appeal, the Maryland Court of Appeals held éhperson could invoke the MPIA to gain access tc a
relevant surveillance videotape which the persaghimiot have been able to access under the
traditional discovery rules. The court first notedt it would decide the case, despite its mostaéer
the employee saw the tapes, because the issuenwmsesolved issue of public concern capable of
repetition yet evading review. Absent a statutdheocontrary, the rules of discovery applicable to
circuit court proceedings were not, generally, mable to MPIA proceedings. A party to an
administrative proceeding, pursuant to a properAiefjuest, could not be required to submit to a
deposition before receiving surveillance videotapeshich he was statutorily entitled because the
MPIA allowed broad access to public records, paldidy where the records sought involved the
requesting citizen. The court subsequently vacttegudgment of the Court of Special Appeals and
instructed the circuit court to dismiss the action.

Collateral Order Doctrine-- In re Sophia E. Foley 2003 WL 1787642 (April 4, 2003.)

Sister of 62-year old woman suffering from demefitéal guardianship petition, seeking appointment
as co-guardian over woman, with woman's husbardisaeking to have woman tested for Lyme
disease. The Circuit Court for Anne Arundel Coughanted a motion for a physical examination and
the husband appealed. The Court of Special Appeasted the order and the sister petitioned far wi
of certiorari.

After granting the petition, the Court of Appeatddthat the discovery order was not appealablemunc
the collateral order doctrine for two reasons:tiE) discovery order for examination was not conej
separate from merits of guardianship controvensg,(@) the discovery order would not be effectively
unreviewable if the appeal had to await the entry final judgment in controversy. The court noted
that Maryland recognizes four requirements fordbkateral order doctrine to be applicable. The tw
elements listed above were not met and therefoeepitder was not appealable at this time in the
proceedings.

Civil Procedure: Discovery Rule for Statute of Limtations — American General Assurance Comp
v. Pappano;- 2003 WL 21005007 (May 6, 2003.)

Husband and wife (the Pappanos) took out a homigéydgan from Chevy Chase Bank. They decided

to take out a joint insurance policy offered byimsurance group through Chevy Chase which would
pay the outstanding balance of the loan in the teviedeath of either spouse. Mr. Pappano died in
August of 1996 and Ms. Pappano did nothing to itigate the credit life insurance matter until the
Spring of 1997. Chevy Chase then informed Ms. Papiaat there was no insurance that applied to the
home equity loan. Ms. Pappano did not further stigate until 1999 when she sold her home and
received a letter from Chevy Chase indicating #ifet needed to pay the remainder of the home equity
loan. Chevy Chase told her that the credit lifeiragace was on her life alone - not her husbandsk, an



therefore could not be applied to the outstandidgrice.

She brought suit against Chevy Chase claimingttigabank negligently failed to provide credit life
insurance on her husband’s life in connection withloan.Chevy Chase moved for summary judgn
and argued that Ms. Pappano’s claim was barred drylshd’s general statute of limitations (Marylan:
Code § 5-101) which requires a civil action to iedfwithin three years after the date it accrddse
bank argued that Ms. Pappano was on inquiry nofiter claim for credit life insurance when her
husband died in August of 1999 and that becauseatied until December of 1999 (more than three
years) her claim was time barred. The Court ofégdp found that the issue could not be resolved or
summary judgment because there was a fair questiether the plaintiff had sufficient information
more than three years prior to filing suit to pat bn inquiry notice and whether her delay in mgkin
inquiry of the bank was reasonable.

Municipal: Action Taken by County Council Without C ounty Executive—Montgomery County,
Maryland v. Anchor Inn Seafood Restaurar003 WL 2006928 (May 2, 2003.)

Montgomery County Council passed a bill that barsradking in licensed bars and restaurants in
Montgomery County. The bill was delivered to theuGty Executive who vetoed it. On the same day,
the County Council purported to convene as the oaHealth and adopted a resolution that was
identical to the bill earlier vetoed by the CouBixecutive.

Several respondents, including the Anchor Inn SehfRestaurant, challenged the validity of the
resolution on the basis that the County Councilrditihave the authority to act as the Board of tHeal
without the patrticipation of the County Executifée Court of Appeals agreed with the respondents
and held the resolution invalid.

Administrative Law: Application of the Accardi Doctrine-- Pollock v. Patuxent Institution Board of
Review-- 2003 WL 21026745 (May 8, 2003.)

An inmate in an alternative program for youthfugille persons at a correctional institution coilegh
that the positive urinalysis drug test results ehmple supplied by the him should have been egdlud
from evidence at his parole revocation hearingtdube failure of the staff of the institution twistly
comply with its own directive setting forth techaicollection and documentation procedures for
urinalysis samples. The Circuit Court for Howarou@ty denied relief and the Maryland Court of
Special Appeals affirmed.

On appeal, the Court of Appeals affirmed the loaairt's holding that the institution's directivath

was violated not only implicated the Accardi dautibut also implicated the Accardi doctrine
exception. The Accardi doctrine requires that @egoment agency generally observe rules, regulsiticn
or procedures that it has established. Howevenat not apply to an agency's departure from purel
procedural rules that do not invade fundamentastitional rights or are not mandated by statiote,
are adopted primarily for the orderly transactibmagency business.

In Pollock, the institution's directive merely pided for the orderly transaction of the institutson
business of collecting and handling urine specimdriee directive implicated no fundamental
constitutional rights and was not imposed on trenag by statute. Moreover, the inmate was not
prejudiced in the way the sample was handled artidoypoard's consideration of the positive urinialys
sample which was submitted by him. The instituiataff were generally following the directive tbu



committed purely technical infractions. Therefdhe probationer failed to demonstrate prejudioenfr
the infractions.

Labor and Employment, Public Policy Exception to AtWill Doctrine -- Porterfield v. Mascari I,
Inc. -- 2003 WL 21026747

(May 8, 2003.)

A terminated employee brought an action againstdrerer employer, its operators, and its co-owner
and manager, claiming she was wrongfully discharg&fter being placed on warning, the at-will
employee suggested she might consult an attorrfeyebacknowledging the warning, and was fired
almost immediately. In upholding the dismissaltef subsequent wrongful discharge action, the high
court adhered to the Maryland rule that left déifom of public policy to the legislature in most
situations. While the lower courts should not hawggested that dismissal was in part for failure to
articulate the claim with particularity, because tomplaint was actually quite clear, they wereeaxair

in holding that Maryland law, while favoring oppanities to consult with an attorney, had never
recognized a clear public policy mandate protediiregright to consult with an attorney in a ciwakting
S0 as to give rise to a cause of action for wradngjicharge. The most apposite case law in Madylan
had refused to recognize a public policy wrongigtHarge cause of action on the part of an employe:e
who had been fired for suing the employer. Iftiight to sue did not rise to the level of a clear
mandate, neither did the right to consult an aéprn

Civil Procedure, Application of the Absolute Privilege- Reichardt v. Flynr- 2003 WL 21026754
(May 8, 2003.)

A public school teacher filed an action agaimg students and their parents, alleging thewmhed hin
by fabricating and communicating to the principadl @ther school officials false and malicious
allegations of sexual abuse, harassment, anddisaiion, and that they tortiously interfered wiiils
economic relationship with the public school systerhe students alleged that an absolute privilege
applied to the defamation action. The Circuit Gdor Montgomery County granted the students' anc
parents' motion to dismiss with prejudice. Thelea appealed the dismissal of the defamation claim
and the Court of Special Appeals reversed. The Maryland Court of Appeals held that the
intermediate court improperly found inadequate pdocal safeguards to minimize the occurrence of
defamatory statements. The court ruled that thehter could appeal his dismissal to the countyadchc
board and to the Maryland State Board of Educatimhthat he also had a right to a second appeal to
the Maryland State Board of Education, a right teearing, and a right to judicial review of thetBta
Board's final administrative decision. The Statail and judicial review proceedings were governed
by the Maryland State Administrative Procedure Athe criticism of the procedural safeguards irt thia
the defamation had occurred in the students' iitienplaint was rejected, as it would apply tocales
in which a complaint was made about governmentopersl, where the complaint initiated an
administrative proceeding. The trial court correbeld that the defamation action was barred by an
absolute privilege.

Workers' Compensation: Injury Arising Out of and in the Course of Employment-- Livering v.
Richardson's Restaurant 2003 WL 21038614 (May 9, 2003.)

The appellant employee was employed by appelléauesit. The owner of the restaurant posted a
weekly work schedule several days in advance gyetdd to change the schedule occasionally. When



the owner changed the schedule, he tried to caikdrthe affected employee. The appellant ditd no
have a telephone and so she visited the restawtaletin the course of running personal errands in
order to make sure that her work schedule hadhantged. After checking the schedule, and upon
departure from the restaurant the employee slippeidell on the ramp outside the restaurant door,
injuring her wrist. The Workers' Compensation Cdesion determined that the claimant's accidental
injury did not arise out of and in the course af Gmployment. The Circuit Court for Washington
County following a bench trial, affirmed the comsian's findings.

The Maryland Court of Appeals reversed, finding the@ employee's injury arose out of and in the
course of employment pursuant to Md. Code Ann., BaBmpl. 88 9-101(b)(1) (1999 & Supp. 2002).
The court held that because the employee was ezhjtorbe on time for work and to know her sche
and because the owner often changed the scheldelentployee's act of checking her schedule was
incident to her employment, and her injury resultedause of her employment. Therefore, the
employee would not have been injured but for tlee thzat she visited the restaurant to confirm her
schedule.

Alternative Dispute Resolution: Consent Order as Sperceding Arbitration Agreement -- Allstate
Insurance Company v. Stinebaugl2003 WL 21053914 (May 12, 2003.)

Appellee insured argued that he had not agreerbitvate a dispute with the company that insured a
driver that hit him from behind. The trial counitially granted the motion to compel arbitratidnit

then reconsidered and denied the motion. Theénsntended that a written agreement betweef itsel
and the appellee required arbitration.

The Maryland Court of Appeals held that a trial tavas to determine whether a consent order took
precedence over an arbitration agreement. Imistant case, the consent order clearly called for a
resolution of the negligence claim in court. Thepdte did not require that the trial court delntithe
merits, but concerned the applicability of the peadbitration agreement in light of the subsequent
consent order. The trial court properly conclutlet the consent order discharged the prior atlitra
agreement by a substituted performance. The cboseéer also unambiguously provided that the
liability determination was to occur at the triat,under a mutually agreed-upon settlement.
Furthermore, the consent order superseded theaditnit agreement and discharged any right to
arbitrate the controversy and could also be vieagethodifying the prior arbitration agreement.

Civil Procedure: Immunity for Reporting Suspected (hild Abuse
Rite Aid Corporation v. Dexter Hagley2003 WL 21058334 -- (May 13, 2003.)

A father dropped off photographs that his wife teden of the father and his son in a bathtub. The
employee in the drugstore's film department whaettged them thought some of the pictures may
suggest child sexual abuse. He consulted witlparsisor and a subordinate, as well as a security
person and decided to hold the film until an inigzgton could take place to determine if the piesur
were harmless. No charges were ever filed, butater was questioned extensively by police, ded t
child was in foster care for two days. The Circaurt for Baltimore City granted summary judgment
for the store and its manager, the father appedléé. Court of Special Appeals ruled that certain
claims were appropriately resolved on summary jugitinvacated judgment as to defamation claim,
and remanded the case. Thars and manager filed a petition for writ of cerséiri and the father filed
cross-petition.



The Maryland Court of Appeals held that the immyfidr good faith reporting of child abuse provided
by Md. Code Ann., Cts. & Jud. Proc. 8§ 5-620 (20&2) Md. Code Ann., Fam. Law 88 5-708 (1999)
was intended to be broadly applied to anyone witedaeith an honest, proper motive to protect a
child, even if negligently. Since all the emplo‘gegctions were undertaken with the honest intent t
determine if the pictures indicated reportableccb@gxual abuse, the actions were privileged urer t
Maryland laws. As there was no material disputtaof, summary judgment was appropriate, even ir a
case involving determinations of good faith.

MARYLAND COURT OF SPECIAL APPEALS
Tort Recovery -- Sherrod v. Achir 2003 WL 554744 (February 28, 2003.)

Appellants' car was struck in the rear by a vetdecieen by appellee driver, a courier, while in
Maryland. Appellants, who were residents of thetidit of Columbia and insured by a policy issued
there, brought an action against the driver, hipleyer and the president of the company, allegnag t
the driver was negligent and that he was actirggasit, servant, and employee of the other appedlee:s
the time of the accident. Appellants filed a claiith their insurer under the personal injury potien
(PIP) coverage of their policy, which was eventughid by the insurance company. Appellees filed a
summary judgment motion claiming that the mattes Wwarred by the District of Columbia
Compulsory/No-Fault Motor Vehicle Act, which wasagted.

On appeal, the Maryland Court of Special Appealerged, holding that the election by appellants to
obtain PIP coverage from their insurer did notthair action against appellees because the Act was
part of the substantive law of torts of the Didtat Columbia. Under Maryland's substantive taw|
which was controlling under the lex loci delictiaione, the Act did not bar the claim.

Employment Discrimination -- State of Maryland Commission on Human Relatiori&ydon Ring &
Seal-- 2003 WL 660936 (March 3, 2003.)

In 1994, a Jamaican employee filed an employmestridnination complaint against his employer,
defendant Kaydon Ring and Seal (“Kaydon”), alledingt Kaydon had discriminated against him by
terminating his employment on the basis of raceratmbnal origin. Plaintiff, State of Maryland
Commission on Human Relations, offered evidendbadOffice of Administrative Hearing that
similarly situated employees had been treatedrdifitty than the employee who filed the complaint.
Specifically, one of the employees who had a sinhil&v productivity record had actually been
transferred into a new position, where complairéntployee had been dismissed. Evidence was als)
introduced that the firing supervisor frequentlgéme more upset and irritated with black employees
than he did with white employees.

Over the course of three different appeals of igdiand recommendations of the Commission's
administrative law judge (ALJ), the Appeal Boardlid Commission repeatedly found that the
employer discriminated against the employee. Hawnehe ALJ noted that although discrimination
was present, the employee was fired for other,pretextual reasons. Following the ALJ appeals,
Kaydon filed an action in the Circuit Court for Balore City for a judicial review and motion to gta
enforcement of the administrative order. The GirGaurt granted the motion to stay and in February
of 2002, issued a decision reversing the AppealdBohthe Commission’s decision and entering
judgmentin favor of Kaydon.

The Court of Special Appeals held that, on revipwsuant to Md. Code Ann., State Gov § 10-222, the
trial court should only have looked to whether dlgieninistrative decision was supported by substantia
evidence. Reviewing that same decision accordinbe substantial evidence standard, the appellate:



court held that the ALJ failed to make sufficieattual findings to enable the Appeal Board of the
Commission to make its own informed decision, asyr& the findings that the ALJ should have macle
involved credibility determinations that the Comsit could not make on a cold recoifdevertheles:
instead of remanding the matter to the ALJ forHertfact finding regarding alleged preferential
treatment of a white employee and harsh treatnfefsfrican American employees, the Commission
made its own findings, unsupported by substanti@lemce. Therefore, the appellate court remandec
the case to the Commission with instructions toamdnback to the ALJ for further factual findings on
the issue of disparate treatment and whether saatment may have been the basis for the employe=2’s
dismissal.

Jury Instructions Regarding Underinsured Policy -- Boone v. American Manufacturers Mutual
Insurance Company 2003 WL 1559895 (March 26, 2003.)

Appellants were involved in an automobile accidanwhich one of the passengers in the vehicle
sustained an injury. Appellants obtained a set@for the maximum amount allowed under the

policy of the tortfeasor. They subsequently attextifio collect additional damages from their own
insurance company under an underinsured provisitimeir policy. The trial court told the jury thiie
case involved a claim for underinsurance coveragetd an alleged "deficit" in the injured party's
recovery from the tortfeasor, but did not instrilngm that the recovery from the tortfeasor would be
deducted from the verdict. The jury awarded thaelipnts an amount that did not exceed the damages
already recognized. Therefore, appellants appeéie grounds that the jury was improperly
instructed.

The appellate court held the jury may have besrfused as to whether it was to award compensation
as a supplement to the recovery from the tortfeasopinstead, to award damages as if nothing was
recovered from the tortfeasor. The jury's ignoeaas to the deduction from its verdict of any resgv
from the tortfeasor could have affected its un@erding of the value to the injured party of any
damages it awarded. The appellate court heldtthets unlikely the jury knew it awarded nothing.
Given uncertainty as to what the jury intended,itiséructions were incomplete; the court did not
clearly advise the jury to assess damages as ihjiine@d party obtained no other recovery. It coobt
be determined if the jury's verdict was an assessofdotal damages, or a desire to supplement a
"deficit." The trial judge was to fashion an ingttion making clear to the jury how it was to asses
damages. The decision of the lower court was tbusrsed and remanded for further proceedings.

Statute of Limitations on Conditional Gifts and Deels of Trust-- Brycke v. Ver Brycke WL
1562292 (March 27, 2003.)

Plaintiffs, two parents, transferred $ 200,00Chigirt son and daughter-in-law in 1992, to help them
purchase a house that occupied the property neélkéetn. Both parties were aware that the money weés
provided by the parents in exchange for the defetsdaoving onto the property to look after the
plaintiffs in their old age. The parents trangédrs 40,000 by giving their son and daughter-indfaw
checks in the amount of $ 10,000 each so that tireesnwould be considered a gift under the tax code.
The parents also accepted 16 promissory notes daddof trust to secure the remaining $ 160,000.
The son and daughter-iaw never occupied the property, and after thefibed a divorce action agair
the daughter-in-law, the parents filed an actiakse return of the $ 200,000. When the son and
daughter-in-law sold the property to a third pdoty$ 980,000, the parents demanded part of thiégpro
they made on that sale.

The appellate court first held that the $ 40,0GQ the parents transferred to the defendants it a
and therefore the parents were barred by the stafdimitations from recovering that amount. The
court ruled that even though the gift was condalan the defendants actually moving onto the



property, it was still subject to Maryland's statof limitations law. The clock in this case begamun
when the defendants failed to move onto the prgpert

However, the remaining $160,000 was recoverablewukidl. Code Ann., Cts. & Jud. Proc. § 5-102
(2002), which sets a 12-year statute of limitatiftorsa promissory note or other instrument undei.se
When the parents learned before 1995 that the dafiem would not live at the property, they eledted
forbear from exercising their right to sue, butytkéll had the right to rely on the security oéthdeed

of trust. As reflected in the language of the deftlust, the defendants agreed that the Ver Brycke
could obtain repayment of $160,000 out of any pedsdrom the sale of the property. Pursuant to tha
agreement, the Ver Bryckes' action on the deedusf,twhich is an instrument under seal, could be
brought within 12 years after it accrued.

Finally, the trial court did not err by denying tharents prejudgment interest or by refusing topaim
disgorgement of the profits.

Worker's Compensation: Joint Tortfeasors— Saadeh v. Saadeh2003 WL 1610809 (March 28,
2003.)

The plaintiff worker, employed at his family's rastant, was attacked by a customer who was
unsatisfied with his food order. The customer'adatvas also present, though it was not clear veneth
he participated in the altercation. The workemsilie customer, and eventually reached a settlement
with him, without notifying the workers' compensatiinsurer. When the worker suffered additional
medical problems allegedly resulting from the @tidne sought a workers' compensation award, ag
that he was not barred under the election of reesagliovision of Md. Code Ann., Lab. & Empl. 88 9-
901 (1999), because he had not settled with alidiideasors involved. The worker argued that the
customer's father, by holding back a co-worker wiaght to come to the worker's aid, had committed
the tort of aiding and abetting an assault, antidlaam was still outstanding. The Circuit Couwst f
Anne Arundel County granted summary judgment irofaof the employer and the worker's
compensation insurer.

The appellate court agreed with the trial court substantial evidence in the record supported the
workers' compensation commission's determinatidmchwit was empowered to make under the
circumstances, that the father had not participetele attack, but was simply trying to keep tightf
from expanding. Therefore, no tort claims remaiaed any recovery of worker's compensation was
barred since the claim was settled between theameland the attacker.

Exclusion of Salary Overpayment from Insurance Poltiy-- ABC Imaging of Washington, Inc. v.
Travelers Indemnity Company of Amerie2003 WL 1618159 (March 31, 2003.)

Plaintiff employer mistakenly paid an employee $32,32 over the amount he was entitled to receive
as his salary. When confronted about the disc®pdhe employee ran and the employer was never
able to recover the overpaid salary directly fram.hTherefore, the employer attempted to collket t
amount from defendant insurance company. Deferdtamied the claim, asserting that the manner by
which the funds came into the employee's possessilonithin the "salary" exclusion of the policy.
The circuit court entered summary judgment in fasfothe insurance company.

On appeal, the insured argued that the fidelityddosuring against loss from employee dishonesty
required payment of its claim for the overpaymeithe employee's salary. The appellate court held
that under the policy's salary exclusion, proothaf employee's "manifest intent" to cause loshédo t
employer was required. Further, proof was requined the employee, by his dishonest actions,
obtained a benefit for himself "other than salarezs." The employee's acts were clearly "dishtines



and done with the intent to confer a benefit upiomsklf. However, the insured's claim that the only
monies paid to the employee were the monies dugdndhnot the overpayments, was rejected.

In a matter of first impression, the appellate tagreed with the majority of courts in its sistéates

that had held that the same, or similar, policglaage was unambiguous and excluded coverage when
the only financial benefit gained by the dishoresployee was additional salary or commissions to
which the employee was not entitled. The additionahies paid to the employee were not the result of
an overt dishonest act by the employee, but thdtresan error by the insured or its agent. Thenes

the decision of the lower court was affirmed.

UNITED STATES COURT OF APPEALS, FOURTH CIRCUIT

Non-Permissive Motor Vehicle Users- Mutual Benefit Insurance Company v. McDonal@003 WL
1521933 (March 25, 2003.)

The defendant driver was operating a motor vehiwé was involved in an accident in June of 2000.
The district court entered judgment in favor of gi@ntiff insurance company on the grounds that th
defendant was a non-permissive user of the veh@leappeal, the United States Court of Appeals fcr
the Fourth Circuit affirmed the decision of the Eveourt holding that since the driver was opecatin
the vehicle under the influence of alcohol in vima of the insurance policy, he was thus a non-
permissive user of the vehicle.

UNITED STATES DISTRICT COURT,, DISTRICT OF MARYLAND

Insurance Defense- Applied Signal & Image Technology v. Harleysvillatial Insurance- 2003
WL 1549968 (March 14, 2003.)

The plaintiff (“ASIT”) was engaged in the businegsignal and image processing technology for
government and commercial contracts. In July @12@&n employee sued ASIT alleging various illegal
corporate activities as well as a claim for “fdight.” The defendant insurer issued a policytte t
plaintiff that covered personal injury arising aifitthe its business. The policy covered certain
defamation and privacy claimsPlaintiffs notified defendant of the suit and resfgel defense under t
policy. The policy, however, contained an “Empl@m Related Practices Exclusion” stating that the
coverage did not include injuries resulting frorpdg of torts such as the “false light” claim.
Additionally, a letter from defendant to the pldfiniih October, 2001 served as a notification that
Harleysville had a right to withdraw its defenselud suit if they (Harleysville) determined thagté

was no duty to defend.

The plaintiff and its employee reached a settlertemthich the insurer contributed $25,000. However
the defendant refused to pay most of the insulegé fees on the basis that the employee's claiene
not actually covered due to the employment prasteelusion. Plaintiff then filed suit against
defendant and moved for partial summary judgmerthediability of Harleysville for the fees incude

in defense of the suit brought by its employee.

The U.S. District Court for the District of Maryldmetermined that the issue before them was whether
the defendant was entitled to withdraw its agredrteepay the fees. The court ruled that the insure
having undertaken to provide a defense and hawittegfto expressly reserve its right to seek
reimbursement of fees, could not withdraw its agreet to pay the fees. Under Maryland law, the duty
to defend was separate from the duty to indemriffiye duty to defend existed when there was a
potentiality that a claincouldbe covered by the policy. This rule, known as*thaentiality rule,”

does not make the duty to defend contingent omltityeto indemnify. If the insurer had determined
while the suit was pending that it had no dutynieimnify, it could have sought a declaratory judgime



that it no longer had a duty to defend. Howevss,defendant did not do that in tiisse and, therefo
had an obligation to pay the legal costs of thenpféis other suit. The court thus granted the plaintif
motion for partial summary judgment.

For full text of the above opinions, click
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