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In order to keep you abreast of the recent devedopsnin the law, we are reporting the substance of
several current decisions of major import in thésglictions of Maryland, the District of Columbiand
Virginia.

Thismaterial is being provided for your general information only, and is not a substitute for obtaining
legal advice. Theinformation provided is not provided as legal advice, or in the course of an attorney-

client relationship. You should always consult an attorney for advice about the specific circumstances

of your case.

MARYLAND COURT OF APPEALS

Civil Procedure - Effect of recent decision on stattory death penalty schemeOken v. Stat€2001
WL 1591437 (Md.). The recent Supreme Court decisidipprendi v. New Jersedoes not render the
statutory death penalty scheme invalid and appipaetively. The legislative judgment to establish
preponderance as the standard for weighing aggnamvatctors against mitigating factors does not
constitute a violation of due process of law.

Workers' Compensation -exclusion of expert testimony regarding link betwee occupational stres:
and heart diseaseCity of Frederick v. Shankl2001 WL 1530654 (Md.). Police officers sufferimgrh
heart disabling heart disease are entitled totatstg presumption that they have a compensable
occupational disease. Trial judge did not err iiikistg expert testimony that there is never a lekweel
occupatimal stress and heart disease, as this testimoniwotiassist the jury in determining causat
given the aforementioned presumption.

Personal injury - hotel guest sues for personal imfies resulting from gun shot wound while in

hotel. Lovelace v. Andersgi2001 WL 1525449 (Md.). A hotel guest suedauty police officer, ownel
of hotel, state, city and city police departmenmtifguries resulting from a gun shot wound receiwdter
struck by bullet fired by officer (moonlighting asivate security guard) during a robbery at theshot
Intermediate court erred in granting summary judginte officer and employer on grounds that office:r
was entitled to public official immunity, and thetnployers were not liable under respondeat superior
theory. Plamtiff provided sufficient evidence that officer wasting within scope of employment at hc
as a private guard, to preclude immunity for hineomployer.

Civil Procedure - Injured may not sue physicians aer obtaining judgment and filing satisfaction

of judgment against other driver.Underwood-Gary v. Matthews, et,&001 WL 1506043(Md.). Auto
accident victim sued treating physicians after ilitg judgment, and filing satisfaction of judgmgent
against other driver. Reversal of judgment affirpregipetitioner failed to identify any new or
independent injury that was not presented to theijuthe auto accident litigation.

Criminal procedure - jury review of unadmitted exhibits. Merritt v. State 2001 WL 1543471 (Md.).
Prejudicial error occurred when defendant's unadohigxhibit was present in the jury room during
deliberations. In light of the prejudicial naturietloe unadmitted exhibit, mistakenly sent to they jtoom
during deliberations, defendant is entitled to & tréal.

MARYLAND COURT OF SPECIAL APPEALS

Insurance - An error in the writing, contrary to th e agreement between the parties, did not allow



the carrier to deny coverage Allstate Insurance Co. v. Reliance Insurance Ca).e2001 WL

1524563 (Md.App.). Insurance application ans padiated in writing that the owners would occupy the
home, however the owners told carrier's agentttiieat would not occupy the home. Due to the error in
the writing, contrary to the parties' agreemerd,dbctrines of waiver and estoppel prevented timgeca
from denying coverage.

Workers' Compensation - calculation of benefits wit respect to third-party recoveries.Chesapeakz=
Haven Land Corporation v. Litzenbei2Q01 WL 1518118 (Md.App.). Workers' Compensation
Commission did not err in determining credit to émgpr/insurer when claimant received tort award “or
future economic loss from secondary employmentdiparty recoveries for loss of future earningsf
self-employment, that are excluded from calculatibbenefits to be paid by compensation insurer,
cannot be considered as part of insurer's submyatierest.

UNITED STATES DISTRICT COURT, DISTRICT OF MARYLAND

Civil Procedure - multi-defendant civil rights claim, including state claims and federal claims,
remanded to state court where only state claim exs Lanford. V. Prince George's County, et al.
2001 WL 1561167 (D. Md.) Multi-defendant civil rigghclaim, previously moved to federal court,
remanded in part and denied in part. Claims agaimsicular defendant that involved no federal éssu
are predominated by state law issues and rema@dkdr state law claims, absent novel questions of
state law, are pendent to federal claims.

UNITED STATES DISTRICT COURT DISTRICT OF COLUMBIA

Drug Regulation - did FDA act arbitrarily and capri ciously. American Bioscience, Inc. v.
Thompson269 F.3d 1077 (2001). Pharmaceutical company irtoaction seeking to enjoin FDA from
approving competitor's Abbreviated New Drug Appiica (ANDA) for generic form of patented drug.
The FDA acted arbitrarily and capriciously in rermagynew patent from Orange Book listing and
approving ANDA without requiring competitor to adds delisted patent.

Energy Regulation - FERC acted properly in conditimally approving merger of two utility holding
companiesWabash Valley Power Associatidnc. v. FERC 268 F.3d 1105 (2001). FERC conditioni
approved the petition for merger of two large regiautility holding companies, requiring the corin
company to divest certain generation assets aré stasmission capacity information. As this merge
came about in the midst of sweeping regulatory ghatin the industry, the FERC imposed "interim"
mitigation measures to limit the combined compamegsket power. This FERC decision was not
arbitrary nor capricious, and was "consistent \pitiblic interest."
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