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LIABILITY EXPOSURE ANALYSIS
l. OVERVIEW OF THE DEVELOPMENT OF THE LAW
Legal Principles
A. Negligence - Reasonable man standard tieory ofliability predicated upon fault.

The most fundamental concept of American Jurispradés the principle of liability founded on fauli
is a concept deeply imbedded in the heritage aedepien of the law and is the cornerstone ol
liability predicated upomegligence

In order to validly state a cause of action sougdmmegligence four (4) elements must co-exist:
(1) A duty owed to another;
(2) A breach of that duty;
(3) Damages or injury; and

(4) A causal connection between the breach andnibey and
damages.

Liability founded on negligence therefore dependssarily upon the existence of:



(1) A legally recognized duty; and
(2) A breach of that duty.

The basic corept of negligence is therefore liability premisgubn a fault basis of liability, i.e., a di
and breach thereof. This ba&ilt conceptis the gravamen of all tort liability based upayligence.

Such a concept, i.diability predicated upon fault, is submitted to be a fundamentally
concept.While the basic concept of liability preded on fault is fundamentally fair, why then ane
results of the application of the concept by thelera day jurisprudence system seen as largelyrumyj
the public? The answer to the question lies irbtmgc predicate itself i.euty and breach of duty, in tf
the Courts have definddrt duty in a manner which is nab-extensivewith amoral duty.

In the case of the Village of Cross-Keys v. U.Sp&ym 315 Md. 741, 751, 556 A.2d 1126 (1989),
Maryland Court of Appeals stated that:

A tort duty... is an expression of the sum total othose considerations of policy
which lead the law to say that the Plaintiff is eritled to protection, and that a tort
duty is not necessarily co-extensive with a moraluty.

The Court further stated:

Among the factors to be considered in determining tether tort duty should be
recognized are

(1) The foreseeability of harm to the Plaintiff;

(2) The degree of certainty that Plaintiff sffered injury;

(3) The closeness of the connection between the
Defendant’s conduct and the injury suffered;

(4) The moral blame attached to the Defendant’s catuct;

(5) The policy of preventing future harm;

(6) The extent of the burden of the Defendant;

(7) The consequences to the community of imposingdaity to
exercise care with resulting liability for a breach and

(8) The availability, cost and prevalence of insunace for the
risk involved.

While the basic concept of negligence predicatethalt is a fundamentally fair concept, the incaragr:
and logically inconsistent application of the cagpictogether with social engineering and legislatiy
the Court system, has resulted in the basiirness of the law of negligence as it existd as it i
applied today by the American judicial system.Ha present day litigation of a premises liabiliase, a
a general rule questions of whether or not an ownegiched his duty of care tovitees and whether
invitee exercised reasonable care for his or hen @afety are normally determined to jbey
guestionsexcept in rare instances and undisputed cases w@senable minds cannot differ as tc
conclusion to be reached.

This tendency to present cases jorg for a liability determination rather than a judicial determinat
has the effect of expanding liability and the agsed risks of liability in an ever increasing fasi



rather than confining liability to an establishddrglard which the law defines as constituting arbt
defined duty and breach thereof. It injects unaeyain the law in an area where a clearly def
standard of care would not only assist businessemers/occupiers in establishing reasor
mairtenance and operational policies and proceduresalmat obviate needless litigation.It bre
uncertainty in an area of the law which cries autdertainty.

B. The Collateral Development of LiabilityWithout Fault - Strict Liability in Tort

In the past fifty (50) years, separate and apart frben developing law of negligence, the con
of liability without fault, i.e.,strict liability in tort developed, principally in the area of productsiligt
which imposed liability on product manufacturergevn those instances where there was no negli
under the public policy theory that public policgrdanded that responsibility be fixed wherenewill
most effectively reduce the hazards to life anditheimherent in defective products that reach
marketplace.The theory underpinning strict liapilg that the product manufacturer is more ablbda
therisk of lossby protecting itself withnsurance coveragehan an injured party.

Strict liability imputes liability on the commertisupplier of “unreasonably dangerous” productdout
the need to show any negligence on the part ofi¢fendant. The general rule is stated in Restateafien
Torts 2d, § 402A.

(1) One who sells any product in a defective condin unreasonably
dangerous to the user or consumer or to his physitgroperty is
subject to liability for physical harm thereby causd to the ultimate
user or consumer, or to his property, if

(@) The seller is engaged in the business sellingich a
product, and

(b) It is expected to and does reach the user or msumer
without substantial change in the condition in whit
it is sold.

(2) The rule stated in Subsection (1) applies altlugh

(@) The seller has exercised all possible care inhd
preparation and sale of his product, and

(b) The user or consumer has not bought the produdtrom
or entered into any contractual relation with the
Seller.

Strict liability is also imposed for inheriyn dangerous activity, as well as in certain l&gise
enactments inclusive of:

(1) ADA (Americans With Disabilities Act);
(2) OSHA (Occupational Safety and Hazard Act);

(3) CERCLA (Comprehensive Environment Responsé;ompensation and
Liability Act of 1980);

4) Industrial Safety Act of the District of Columbian (Safe work Place); and

(5) Workers Compensation.



I LEGAL THEORIES OF LIABILITY
NEGLIGENCE

A. MARYLAND

Negligenct has four (4) basic elements under Maryland Jurdgmoe. They are as follows: (1)
defendant owed a duty to the plaintiff to protdwt plaintiff from injury; (2) the defendant breadnba
duty; (3) the plaintiff suffered actual injuriesnd (4) hose injuries were proximately caused by
defendant’s breach of du#y.

If any one of these elements is lacking, the aatidhnot lie.
B. DISTRICT OF COLUMBIA

Negligence actions in the District of Columbia regqua showing: 1) that the defendant owed a dutid
plaintiff; 2) that the defendant breached theyd®) that the breach was proximate cause of; 4)
plaintiff's damage&

The existence of a legal duty is ordinamdyquestion of law for the Court to decide. Thatydstusuall
held to be the reasonable care that is expectedhefs in the same field or situation.A person tha
right to assume that others will exercise reas@neasie. A person has the rightassume that others hi
normal sight, hearing and intelligence, and arera@sieg ordinary care when using these sens
abilities.

C. VIRGINIA

In Virginia,®2' in order to recover for negligence, the plaintiftish establish: 1) that the defendant
under a duty to use camdt to injure the plaintiff; 2) that the defenddmeached this duty; 3) that t
breach of duty was a legally recognized cause df4nactual injury to the plaintiff.In other words
constitute actionable negligence, there must hety d violation thereof, and a consequent inftiry.

D. NEW JERSEY

According to Endre v. Arnold300 N.J. Super 136, 142, 692 A.2d 97, 10Dhree elements are
essential for the existence of a cause of actionnegligence: (1) a duty of care owed by defendara
plaintiff; (2) a breach of that duty by defendant; and (3) an injury to plaintiff proximately caused
by defendant's breach. Whether a duty exists is solely a question tfw to be decided by a cou
and not by submission to a jury.” citing Anderson v. Sammy Redd and Ass@7.8 N.J.Super. 50, ¢
650 A.2d 376 (App.Div.), cert. denieti39 N.J. 441, 655 A.2d 444 (1995); Wang v. Atistims. Co, 12¢
N.J. 2, 15, 592 A.2d 527 (199

E. DELAWARE

Negligence is the lack of ordinary care; that & &bsence of the kind of care a reasonably pruade
careful person would exercise in similar circumstm If a persgs conduct in a given circumsta
doesn't measure up to the conduct of an ordinarbdent and careful person, then that persor
negligent. On the other hand, if the person's condoes measure up to the conduct of a reasc
prudent and carefyberson, the person wasn't negligent.The mere Fadtdn accident occurred it
enough to establish negligence. Duphily v. Delawgtec. Coop., Ing.Del. Supr., 662 A.2d 8z
828(1995); Culver v. BennetDel. Supr., 588 A.2d 1094, 1096-97 (1991); Beh Piano Co. v. |
Fonzq Del. Supr., 169 A.2d 240 (1961); Rabar v. E.IPdot de Nemours & CpoDel. Super., 415 A.:
499, 506 (1980); DeAngelis v. U.S.A.C. Transp@rtl. Super., 105 A.2d 458 (1954); Kane v. Rdeel.
Super., 101 A.2d 800 (1954).




F. PENNSYLVANIA

Pennsylvania defines negligence elements as dubplayation recognized by law, breach of that ¢
causal connection between conduct and resultingyinpand actual damag&uty is determined by
examination of conduct of reasonable man undecitctemstance¥!

G. WEST VIRGINIA

In order to establish prima facie case of negligence in West Virginia, it must bevalahat thi
defendant has been guilty of some act or omissioradlation of a duty owed to the plaintifikens v.
Debow, 208 W.Va. 486, 541 S.E.2d 576 (200@yck v. Fritts, 193 W.Va. 494, 457 S.E.2d ¢
(1995);Pardey v. General Motors Acceptance Corp., 167 W.Va 866, 280 S.E.2d 703 (1981).

CONTRIBUTRY AND COMPARATIVE NEGLIGENCE

A. MARYLAND

The State of Maryland is a contributory negligestae. Contributory negligence is the failure teee
ordinary care for one’s own safety; it is the doofgsomething that a person of ordinary prudencelavo
not do, or the failure to do something that a pered ordinary prudence would do, under
circumstances. Union Mem. Hosp25 Md. App. 275, 724 A.2d 1272 (1999). A persondeeme
contributorily negligent if he fails to observe ordry care for his own safety. Schweitzer v. Brev2&éc
Md. 430, 374 A.2d 347 (1977). Contributory negligems a complete defense if such negligence dy
contributes to plaintiff's injury. Baltimore County. Keenan232 Md. 350, 193 A.2d 30 (1963). 1
defendant has burden of establishing plaintiff sntcbutory negligenceAtlantic Mut. Ins. Co. \
Kenney 323 Md. 116, 591 A.2d 507 (1991). The critical itistion between contributory negligence
assumption of gk is that, in the latter, by virtue of plaintifR®luntary actions, any duty defendant o
plaintiff to act reasonably for plaintiff's safetis superseded by plaintiff's willingness to t
chance. Schroyer v. McNe&?23 Md. 275, 592 A.2d 1119 (199urther, where Plaintiff is guilty
contributory negligence, the Defendant’s negligeisdenmaterial. Miller v. Mullenix 227 Md. 229, 17
A.2d 203 (1962).

A child of tender years held only to that measureare which children of same age and ifgelhce
would be expected to exercise under similar circantes. Stein v. Overlook Joint Ven-t2d6 Md. 75
227 A.2d 226 (1967). As matter of law, a child agedannot be held contributorily negligektiller v.
Graff, 196 Md. 609, 78 A.2d 220 (1951A. child aged 5 or over may be contributorily negh, but i
only bound to exercise that degree of care of retse person of like age, intelligence, and expee
under like circumstances.Taylor v. Armig277 Md. 638, 358 A.2d 883 (1976).

B. DISTRICT OF COLUMBIA

The District of Columbia is a contributory negligenjurisdiction. Generally, contributory negligense
good defense to action based on negligence. Karowst€C Co., Inc. v. King?96 A.2d 604 (D.C
1972).Under the doctrine ofontributory negligence, the plaintiff is barredorfr recovery if hi
negligence was a substantial factor in causingniusy, even if the defendant was also negliggimai v
Polinger Cq,.498 A.2d 520 (D.C. 1985). In determining whethamiaor is coiributorily negligent, th
jury must consider his age, education, training @xpkrienceStevens v. Hall391 A.2d 792 (D.C. 197¢
The District of Columbia law does not recognize ttaxtrine of comparative negligendsistrict of
Columbia v. C.F. & B., In¢442 F. Supp. 251 (D.D.C. 1977); National Health.habAhmadj 596 A.2c
555 (D.C. App. 1991) (Medical Malpractice). Onlyception to this rule is in actions by emplo
against common carrier. D.C. Code 844-402 (1998).

C. VIRGINIA



Contributory negligence is a complete defense ngixiia. Morris v. Dame’s Ex;r161 Va. 545, 171 S.
662 (1933). Contributory negligence shall not ciuts a defense unless pleaded or shown by plgs
evidence. Rule 3:16 (d) Rules of Supreme Courtiagikia. Contributory negligence and assumptio
the risk are concepts wiiicoccasionally overlap but are generally distingaide; “contributor
negligence” connotes carelessness; “assumptidmeafigk” connotes venturousness voluntarily ineig
risk, nature and extent of which are fully appresia VEPCO v. WinesetP?25Va. 459, 303 S.E.2d 8
(1983).

Under seven years of age, a child is conclusivelysypmed incapable of contributory neglige
Between seven and fourteen years of age, thereelsugtable presumption of incapacity. At ages tioer
and over, childrendse the presumption of incapacity and are presutmdthve adult capacity as
contributory negligence but the standard of condscof children of the same age, experience
maturity. Grant v. May204 Va. 41, 129 S.E.2d 10 (1963); Norfolk & PortsioR.R. v. Barker221
Va. 924, 275 S.E.2d 613 (1981).

D. NEW JERSEY

Contributory negligence shall not bar recovery iewNJersey unless the negligence of the plaini
greater than that of defendant or greater tharctinebined negligence of riiple defendants. N.J. St
Ann. 82A:155.1. The judge shall mold judgment by the percemtaigeach party’s negligence or fa
N.J. Stat. Ann. 82A:1-5.2. The trier of fact must make findings in neghge actions as to the percen
of each party’s negligence or fault. N.J. Stat. A2A:155.2. The total percentage of negligence or
of all parties is to be 100%. N.J. Stat. Ann. 8ZA512.

Historically, and prior to December 18, 1987 “Joémid Several Liability” in New Jersey meant th
plaintiff could collect the total award from any ligbldefendant irrespective of that defend:
percentage of negligence and the “paying” defendantd then seek the other defendants to pay
proportional share of award. N.J. Stat. Ann. §2A61% applies to all noenvironmental tort actions a
states: 1) defendant 60% or more responsible caoreelled to pay entire award; 2) defendant lese
60% responsible can be compelled to pay only pémgenof noreconomic loss attributable to
negligence. The party paying more than his sharg sesk contribution from other joint tdeasor
under N.J. Stat. Ann. §2A:1%3. In environmental tort actions involving thenmuéacture, use, dispos
handling, storage or treatment of hazardous octastances successful plaintiff may compel any ¢
defendant to pay entire award.

Where one defendant settled with the plaintiff ptio trial and at trial, the nosettling defendant w
found 100% negligent, non-settling defendant wasemtitled topro tanto reduction of judgment un
Comparative Negligence Act but rather joint t@#&sors share on the basis of percentac
negligence. Rogers v. Spady7 N.J. Super. 274, 371 A.2d 285 (App. Div. 19TCArtel Capital Cor|
v. Firecqg 81 N.J. 548, 410 A.2d 674 (1980); Lee’s Hawaiiarbafety First195 N.J. Super. 493, 4
A.2d 927 (App. Div.), cert. denie@9 N.J. 205, 491 A.2d 703 (1984). SJ&ean v. KDI Sylval
Pools 121 N.J. 276, 579 A.2d 1241 (1990) for apportionmeh damages between sthc liable
defendant, negligent defendant and contributoriggligent plaintiff. Where one or more defend
settle, any verdict recovered by plaintiff againsh-settling defendants will be reduced by percentd
negligence attributable to settling defendantstéla€apital Corp.supra; Young v. Latta233 N.J
Super. 520, 559 A.2d 465 (App. Div. 1989), affi@3 N.J. 584, 589 A.2d 1020 (1991). New Je
courts permit “high-low agreements” in which defantlagrees to pay plaintiff mini-mum recoyen
return for plaintiff's agreement to accept maximsom regardless of outcome. Benz v. Rig&® N.J
Super. 574, 636 A.2d 101 (App. Div. 1994). Failamfenon-settling defendant to assert croksm
against settling defendant will not bar jury frassessing proportionate liability of settling defant bu
non settling defendant must give timely noticeaalteged liability of settling defendant. If noctassur
is presented to trier regarding settling defendiaility then trier cannot assegproportionate liabilit




against settling party.Youngupra.
E. DELAWARE

The doctrine of comparative negligence has beeptadddy statute, replacing contributory neglige
and applies to all actions for wrongful death guiiy to person or property.10 Del. Code §8132 (dife
July 17, 1984). The fact that a plaintiff mhgve been contributorily negligent will not bar oeery
where such negligence was not greater than thegeegke of the defendant or combined negligen
multiple defendants. Damages shall be diminishethbycourt in proportion to the amount of rigghce
attributed to the plaintiff. Passive assumptionriek is an aspect of comparative negligence,
complete bar to recovery. No duty exists to an#éitBpthe negligence of another. Levine v. | &mal.
Supr., 226 A.2d 925 (1967). The defense it anmilable to a defendant whose conduct is wat
willful. Gushen v. Penn Central Transp. (I@el. Supr., 280 A.2d 708 (1971). However, “conttdy
wantonness” is a defense to a defendant’s willfutezkless misconduct.Wagner v. Shariksl. Supr,
194 A.2d 701 (1963).

F. PENNSYLVANIA

The comparative negligence doctrine was adoptetthdoyPennsylvania legislature in Act 152 of 197¢
Pa. Cons. Stat. 87102 (a) and applies to negligerstating in the death or injury to persons orperty,
not purely financial loss. Wescoat v. Northwest .Sass'n 378 Pa. Super. 295, 548 A.2d 619 (1€
The section only applies to negligence actions, stdtt liability. McMeekin v. Harry M. Stevel
Inc., 365 Pa. Super. 580, 530 A.2d 462 (1987). Cbutary negligence bars recovery only whe
plaintiff's negligence is greater than a defendanggligence. 42 Pa. Cons. Stat. §7102 (a).

G. WEST VIRGINIA

West Virginia abolished the contributory negligedloetrine. In West Virginia, a party is not kedrfron
recovering damages in a tort action so long asnkgligence or fault does not exceed or eque
combined negligence or fault of other parties imedl in the accidenBradley v. Appalachian Pow
Co, 163 W. Va. 332, 256 S.E.2d 879 (1979). Accord, Adkv. Whitten171 W. Va. 106, 297 S.E.
881 (1982); Everly v. Columbia Gak/l W. Va. 534, 301 S.E.2d 165 (1982). The primspb
comparative fault or negligence apply not only tbians in tort involving personal injury or propg
damages, but also to actions in tort involving paary damage alone. Brammer v. Taylbrs5 W. Va
728, 338 S.E.2d 207 (1985) (applying comparativgligence to actions based on bank’s all¢
unauthorized practice of law and negligence in stisgj with will preparation). The comparat
negligence doctrine is fully retroactive. SullivanBilley, 163 W. Va. 445, 256 S.E.2d 591 (1979).
apportionment of negligence is a question for thig.Raines v. Lindseyi88 W. Va. 137, 423 S.E.2d :
(1992).

PRODUCTS LIABILITY/STRICT LIABILITY

A. MARYLAND

The State of Maryland adopted strict liability mrttin the landmark case Bhipps v. General Motc
Corp, 278 Md. 337, 363 A.2d 955 (1976). The Marylandi€of Appeals in Phippspecifically adopte
strict liability in tort predicated upon Section 20 of the Restatement (Second) of Torts.Unde
Restatement, in order to recover under a theosyrizt liability in tort, a Plaintiff must show:

1. that the product was irdafective conditionat the time it left the possession or contrt
the seller;

2. that it wasnreasonably dangerougo the user or consumer;



3. defect was @use of the injuries; and

4, that the product was expected to and did reachdhsumer without substantial chang
its condition.

Section 402A on its face, subjects a seller of fadiwe product to strict liability without regatd the
knowledge of the defect and “even though (the selles)drcised all possible care in the prepar
and sale of the product.” [Restatement SecondjafsTat 402A comment (a) 1965.

In an action founded on strict liability in torts @pposed to a traditi@l negligence action, the plain
need not prove any specific act of negligence enpidrt of the sellefhe relevant inquiry in a strict
liability action focuses not on the conduct of thenanufacturer but rather on the product itself.

A products liabity action may be based on the failure to warref a product is alleged to be defec
because of a failure to give an adequate warnirgCourt has held that the seller is not strigdiple fo
failure to warn unless the seller had “knowledgeby the application of reasonable, developed ht
skill and foresight should have knowledge, of thespnce of . . . . of the . . . . danger."The Caddpte
comment (j) of Section 402A of the Restatement Whgapplicable to a strict liability causé actior
where the alleged defect is a failure to give adegwarning(s) in so holding the Court adopted*siete
of the art” theory of liability as espoused in coemh(j), the Court held that a manufacturer of @dpic
is held to the knowledge ain expert in the field and that the knowledge atesof the art componeni
an element to be proven by the Plaintiff.In a stiebility failure to warn case, the alleged defecthe
failure of the seller to give an adequate warnifige seller, howver, need not give any warning if
requisitestate of the artor knowledge does not require_it. Owens-lllincisZenobia 325 Md. 420, 6C
A.2d 623 (1992).

Under Maryland lawcontributory negligenceis not a defense to a strict liability cla
However,misuse of a productmay bar recovery where the misuse is the sole pratd cause
damage, or where it is the intervening or supermggdause. For example,a high speed electric dajl
be defective because a manufacturing defect catugeshortcircuit and produce a shock during nor
usage. A plaintiff who attaches a brush to thdt drid in attempting to clean his teeth suffersiipjtc
his mouth from the high speed of the brush willeldsecause his misuse is the sole cause
misfortune, and the defect in the drill is not myavay related to the harEllsworth v. Sherne Lingeri
Inc., 303 Md. 581 495 A.2d 348 (1985).

In Maryland, in determining whether a manufactwteould be held strictly liable for injuries sustnby
the degjn of a particular product is a decision that inesl the consideration of important po
issues. Lundgren v. Ferno-Washington Company,, B@ Md. App. 522 (1989). For the most part,
strict liability doctrine does not apply to caselsere liabilily is depended upon an existence of a d
defect._Frericks v. General Motors Cqr@74 Md. 288, 336 A.2d 118 (1975). It is when titeduc
involves an inherently unreasonable risk when theteexamines the issue of strict liability.

Under the doctrine of strict liability, the defaxfta product can be of manufacture or of desigrfduthe
most part, the question of whether a particulaigieis defective depends upon a balancing ofutiiity
of the designverses thenagnitude of the risk Anthony Pools v. Sheha295 Md. 285, 455 A.2d 4.
(1983). Under such test, a product is defectiveoatesign if the risk or danger of the product aeitys
the product's utility. Simpson v. Standard Contai@empany 72 Md. App. 199, 527 A.281337 (1987
In some instances, where risks in the design d&eramtly unreasonable, no balancing test is negest
strict liability actions. Troja v. Black and Deckkranufacturing Company62 Md. App. 101, 488 A..
516 (1985).

B. DISTRICT OF COLUMBIA



The District of Columbiaecognize: strict liability in tort. D.C. has adopted a stri@bility standard i
products liability cases.Product misuse and assompf the risk are defenses to strict liabilityhevea
contributory negligence is not."Product Misusetigdined as the use afproduct in a manner that co
not reasonably be foreseen by the Defengaimt.some situations, a Plaintiff's faieito read a warnir
may be a manufacturer's defense in a productditjyahction&This defense may be overcome; hoaev
by evidence that a properly worded warning wouldehlaeen verbally communicated to Plaintiff in,
example, his or her work plaé&&. An injured party has a cause of action againstpalties wh
participated in placing the defective product itite stream of commer&&. The Plaintiff need not be
purchasers of the product, but can be an intendedaf the consumé#!

C. VIRGINIA

Virginia does not recognize a cause of action faricts liability arising out of a desic
defect. Sensenbrenner v. Rust, Orling & Neale, Aecks, Inc, 236 Va. 419 (1988). A products liabil
action bought in Virginia must be based either on negligere be based on a breach of an implie
expressed warranty.These would include warrantiesnerchantability and fitness for a partict
purpose. If a product is unreasonably dangerows) the coud would generally find that there i
breach of warranty. The main difference betweerremdh of warranty claim for strict liability anc
Restatement of Tort Section 401 (a) claim for stieility, is that, in Virginia, it is still posble to
unde the appropriate circumstances, disclaim warrantiack of privity of contract is not a defense &
breach of warranty claim.

D. NEW JERSEY

Products liability law in New Jersey is governeddbgtute N.J.S.A. 2A:58C-1 seqg.Punitive Damage
in New Jersey are also governed by statute N.R8:A5-5.9 et sedrhe following excerpts from tl
statute describe fully the extent of the law in Niawsey:

Liability
A manufacturer or seller of a product shall be ldaim a product shall be liable in a
product liability action only if the claimant provéy a preponderance of the evidence
that the product causing the harm was not reaspffidbtuitable or safe for its intended
purpose because if: a. deviated from the designifggion, formula, or performance
standards or the manufacturer or from otherwisetidal units manufactured to the same

manufacturing specifications or formulae, or blef@ito contained adequate warnings or
instructions, or c. was designed in a defectivemaan

Defenses

a. In any product liability action agairsimanufacturer or seller for harm
allegedly caused by a product that was designedddefective manner,
the manufacture or seller shall not be liable if:

(1) At the time the product left the control of tkanufacturer, there was
not a practical and technically feasible alterrattlesign that
would have prevented the harm without substantiafiyairing
the reasonably anticipated or intended functiothefproduct; or

(2) The characteristics of the product are knowntlie ordinary
consumer or user, and the harm was caused by affeusspect
of the product that in an inherent characterisfithe product
that consumes the product with the ordinary knoggecommon
to the class of persons for whom the product isndéd, except



that this paragraph shall not apply to industriachinery or
other equipment used in the workplace and it isim&nded to
apply to dangers posed by products such as maghioer
equipment that can feasibly be eliminated withoopairing the
usefulness of the product; or

(3) The harm was caused by an unavoidably unsafecasf the product
and the product was accompanied by an adequateingaon
instruction as defined in section 4 of this act.

b. The provisions of paragraph (1) of sebee a. of this section shall not
apply if the court, on the basis of clear and coawig evidence, makes
all of the following determinations:

D The product is egregiously unsafe arauiiazardous;

(2) The ordinary user or consumer of thedpod cannot reasonably
be expected to have knowledge of the product’ssyisk the
product poses a risk of serious injury to persaherothan the
user or consumer; and

3) The product has little or no usefulness.

C. No provision of subsection a. of this Eetts intended to establish any
rule, or alter any existing rule, with respecthe burden of proof.

Adeguate product warning or instruction;

rebbitewpresumption of adequacy after approval

In any product liability action the manufacturer seller shall not be liable for harm
caused by a failure to warn if the product containsadequate warning or instruction or,
in the case of dangers a manufacturer or selleodess or reasonably should discover
after the product leaves its control, if the maotideer or seller provides an adequate
warning or instruction. An adequate product warnimg instruction is one that a
reasonably prudent person in the same or simil@uistances would have provided
with respect to the danger and that communicateguade information on the dangers
and safe use of the product, taking into accoumtctiaracteristics of, and the ordinary
knowledge common to, the persons by whom the pitdduotended to be used, or in the
case of prescription drugs, taking into account ¢haracteristics of, and the ordinary
knowledge common to, the prescribing physiciarthéd warning or instruction given in
connection with a drug or device or food or foodditide has been approved or
prescribed by the federal Food and Drug Adminigtratinder the "Federal Food, Drug,
and Cosmetic Act," 52 Stat. 1040, 21 U.S.C. § 30deq. or the "Public Health Service
Act," 58 Stat. 682, 42 U.S.C. § 201 et seq., attable presumption shall arise that the
warning or instruction is adequate. For purposeghig section, the terms "drug",
"device", "food", and "food additive" have the memys defined in the "Federal Food,
Drug, and Cosmetic Act."

Punitive Damages

Punitive damages may be awarded to the plaintiff dnhe plaintiff proves, by clear and
convincing evidence, that the harm suffered wasréselt of the defendant's acts or
omissions, and such acts or omissions were actbgtadtual malice or accompanied by



a wanton and willful disregard of persons who feesbly might be harmed by those acts
or omissions. This burden of proof may not be 8atisby proof of any degree of
negligence including gross negligence.

In determining whether punitive damages are to warded, the trier of fact shall
consider all relevant evidence, including but mmitkd to, the following:

(1) The likelihood, at the relevant time, that ees harm would arise from the
defendant's conduct;

(2) The defendant's awareness of reckless disraegfatde likelihood that the serious
harm at issue would arise from the defendant's wcind

(3) The conduct of the defendant upon learning itsahitial conduct would likely cause
harm; and

(4) The duration of the conduct or any concealnadiiitby the defendant.

If the trier of fact determines that punitive damsghould be awarded, the trier of fact
shall then determine the amount of those damageanaking that determination, the trier
of fact shall consider all relevant evidence, idahg, but not limited to, the following:

D All relevant evidence relating to thetfars set forth in this section
(2) The profitability of the misconduct teetdefendant;

3 When the misconduct was terminated; and

(4) The financial condition of the defendant

Punitive damages shall not be awarded if a drudesice or food or food additive which
caused the claimant's harm was subject to pre-rmapgoval or licensure by the federal
Food and Drug Administration under the "Federal dzdorug, and Cosmetic Act," 52
Stat. 1040, 21 U.S.C. 8§ 301 et seq. or the "Puibddialth Service Act,” 58 Stat. 682, 42
U.S.C. § 201 et seq. and was approved or licertsad;generally recognized as safe and
effective pursuant to conditions established byféseral Food and Drug Administration
and applicable regulations, including packaging daaoeling regulations. However,
where the product manufacturer knowingly withheld misrepresented information
required to be submitted under the agency's ragngtwhich information was material
and relevant to the harm in question, punitive dggsamay be awarded. For purposes of
this subsection, the terms "drug", "device", "foodnd "food additive" have the
meanings defined in the "Federal Food, Drug, anshi&ic Act."

While there are some exceptions, punitive damagesapped at five times the liability
of that defendant for compensatory damages or $8B0whichever is greater.

Honmental tort action; inapplicability of act:

The provisions of this act shall not apply to anyieonmental tort action.

Burden of proof in product lidtyilaction; establishment or alteration of existinte:

Except as otherwise expressly provided in thisraeiprovisions of this act is intended to
establish any rule, or alter any existing rule,hwigspect to the burden of proof in a
product liability action.



Medical devices; liability of provider

In any product liability action against a healtlmecprovider for harm allegedly caused by
a medical device that was manufactured or desigmeddefective manner, or for harm
caused by a failure to warn of a danger relatethéo use of a medical device, the
provider shall not be liable unless: (1) the previtas exercised some significant control
over the design, manufacture, packaging or labalintpe medical device relative to the
alleged defect in the device which caused the ynjdeath or damage; or (2) the provider
knew or should have known of the defect in the weddilevice which caused the injury,
death or damage, or the plaintiff can affirmativdgmonstrate that the provider was in
possession of facts from which a reasonable pexsad conclude that the provider had
or should have had knowledge of the alleged deffiettte medical device which caused
the injury, death or damage; or (3) the provideated the defect in the medical device
which caused the injury, death or damage.

E. DELAWARE

The Delaware Courts recognize products liabilityicas, but they do not recognize products liak
actions based on the theory of strict liagilThe Supreme Court of Delaware held that theti of stric
liability is precluded by the Uniform Commercial @n Cline v. Prowler Indus. of Maryland, Ind1¢
A. 2d 968 (Del. 1980).

F. PENNSYLVANIA

In Webb v. Zern422 Pa. 424, 220 A.2db8 (1966), the Courts accepted that a manufactursupplie
should be liable for sale or distribution of a prod"in a defective condition unreasonably dangstac
the user or consumer or his property.Walso extended the rule of strict liability defective produc
by adopting the Restatement of the Law of Torts§2402A.

G. WEST VIRGINIA

West Virginia has adopted strict liability in prads liability cases to recover for property damagpen :
defective product damages property only. Star Fummiv. Pulaskil71 W.Va. 79, 84, 297 S.E.2d 8
859 (1982).However the defense of assumption ofittkeis available against the Plaintiff in a prott
liability case, King v. Kayak Mgt. Corp387 S.E. 2d 511 (1989), and the W. Va. Courtsehastl
generally that "the doctrine that conditions oraiiés which are intrinsically dangerous will rdsin
liability without proof of negligence will not bedapted into the state’s tort products liab
law."Morning Star v. Black anBecker 253 S.E. 2d 666 (1979).

JOINT & SEVERAL LIABILITY

A. MARYLAND

Maryland has codified its rules regarding jointtti@asors in its Courts & Judicial Proceedings Vol\
Title 3, Subtitle 14. According to tHéniform Contribution Among Tort-feasors Act (UCATA), ¢
release by an injured person of one tort-feasos du# release additional tddasors unless they
released by the injured party. However, any amaqait by a single torfeasor reduces the tc
consideration available to the injured party by dhmount paid.Section B404 titled"Effective Release
Injured Person Claim":

A release by the injured person of one joint teddor, whether before or after judgment,
does not discharge the other tort-feasors unlesseflease so provides; bnetduces the
claim against the other tort-feasors in #maount the consideration paidfor the
releasepr in anyamount or proportion by which the release provides that the total



claim shall be reduced, if greater than the comatden paid.
According to 8§ 3-1405, titled "Effect of releasernight of contribution™:

a release by the injured person of one joint teaisbr does not relieve him from liability
to make contribution to another joint tort-feasaoiass the release is given before the
right of the other tort-feasor to secure a monaigiuent for contribution has accrued,
and provides for a reduction, to the extent ofgfeerata share of the released tort-feasor,
of the injured person's damages are recoverablasigdl other tort-feasors.

The Court of Appeals of Maryland first considered #mpplication of these sections, previously cod
as 819 and 820 of the Maryland UCATA,_in Swigertelk, 133 A.2d 428 (1957).The Maryland Co
posing a hypothetical situation, indicated thaa iplaintiff received a consideration from one jdioit-
feasor for a pro rata release, then the amounbrdideration, if greater than the releasedfemsors' pr
rata share, will reduce the judgment entered agahms remaining tort-feasor by the amouha
consideration paid exceeded the pro-rata share.

In a subsequent case, Chilcote v. Von Der Ahe Maes 476 A.2d 204 (1984), the Court held
where a released joint tdgasor paid a settlement amount less than his atiéimpro rata share of
subsequent judgment, then the subsequent judgnaerit we setff by the released Defendant's pro
share rather than the consideration paid by hiseitiement.

Another important case which interpreted 819 and &2the Act is Martinez v. Lopez76 A.2d 19
(1984).The MartineZourt held that where the amounts paid by thdirsgfpint tort-feasor is ma thai
the ultimate judgment, the pro rata reduction poedua negative result which fully satisfies thegjueén
and the plaintiff may not recover anything from ttefendant against whom the judgment was en
The rationale for this theory is that &jured party is entitled to only one satisfagtior an injury. It i
clear that under the facts of Martinghe nonsettling defendant enjoys a windfall since thelisg
defendant pays the entire judgment. The followipgdtheticals will provide clarification.

Example No. 1: Plaintiff v. Defendants | and 2.

Plaintiff enters into a valid joint tofeasor release with Defendant 1 for the considamatif $60.Th
plaintiff proceeds against Defendant 2 and obtangudgment in the amount of $100. Purs
to Swigert plaintiff may only recover $40 from defenda® since the amount paid by the seti
defendant exceeds the pro rata share ($50).

Example No. 2: Plaintiff V. Defendants 1 and 2.

Plaintiff enters into a valid joint tofeasor release with Defendant 1 in the amount 6f &&1 obtains
judgment agaist Defendant 2 in the amount of $100. Pursuanthitc@e, Plaintiff may only recove
$50 from defendant 2 since the judgment is redigethe pro rata share ($50) notwithstanding the
Plaintiff recovered less than the pro rata shamnfthe settling tort-feasor.

Example No. 3: Plaintiff v. Defendants 1 and 2.

Plaintiff enters in a joint torteasor release with Defendant 1 in the amount $tDobtains a judgme
against Defendant 2 in the amount of $100. PurstaMartinez Plaintiff may recovemnothing fron
Defendant 2 since the amount of the considerataid py the settling torfeasor, $150, exceeds
amount of the judgment.

Further, according to Chilcgtén a situation involving a mastservant relationship, and the liability
the master is vicarious, the masservant represent but one pro rata share. For dgampuiriver of a
automobile and an owner who is not the pro rataestoreover, MartinegExample No. 3) held that t




settling tort-feasor had no right of contributioiorh the nonsettling toffeasor even though he paic
excess of the judgment subsequently obtained aghmson-settling tort-feasor.

However, one should not conclude from the meretexie of two or more tofeasors that they ¢
necessarily deemed to be "joint tort-feasors,"dicjally crafted term of art.Generally, two or mduoet-
feasors are considered joint téegsors when they act in concert or concurrentlycémse or
harm._Morgan v. Coherb23 A.2d 1003 (1987). In Cohen the claimant wlas wijured in a caacciden
settled her case against the other driver and ¢s@au general release whereby for consideratio
released all of mankind.Subsequently, the claimmastituted a malpractice action Dr. Cohen. The €
held that the actioagainst Dr. Cohen was not barred as a matter oélem though the plaintiff execu
a general release since the injuries inflicted hwy doctor were not caused by the accident. Thet
reasoned that Dr. Cohen caused separate and adtitiarms fowhich he could be held independe
liable. This is so despite the fact that the oagjitortfeasor could be held jointly liable for the ha
allegedly caused by Dr. Cohen.This case has bedelyvicriticized and has caused considel
confusion withn the legal community.Nevertheless, it serves m®xample, albeit a contentious ¢
where two concurrent or successor fedsors have been held not to have caused thesmmeand th
latter tort-feasor not necessarily subject to grens of a general release.

B. DISTRICT OF COLUMBIA

D.C. has not adopted the Uniform Téwtasor Act. In cases where the Plaintiff has skttie claim pric
to trial with | or 2 or more joint tort-feasors ettbefendant remaining at trial is entitled to ac&from
the judgment based on the settlement. If the tiidiact has found the settling Defendant liabl@ra
rata (based on the number of tort-feasors) reduction neagrdered?The credit may be limited in a Ic
verdict situation such that a Defendant found &aht trial at least will have to pay his or peo
rata share of the verdict.

C. VIRGINIA

The law in Virginia was stated in Maroulis v. Etlio 207 Va. 503 (1966). "Where separate
independent acts of negligence of two partiestaalirect cause of a single injury to a third parand i
is impossible to determined in what proportion eadntributed to the injury, either or both .
responsible for the whole injury."” Maroulig07 Va. at 511. The negligence of those two gsantieed ni
occur simultaneously, as long as they concur ixiprately causing a single indivisible injury forirt
and several liability for the entire damage claimé&tie question of whether there is such concu
negligence that proximately causes a single indils injury is a question for the jury

decide. Dickenson v. TapB08 Va. 184, 193 (1967).

Virginia has adopted the rule that allowed for @iet tortfeasor to enter into a release with the Plal
without releasing any other tort-feasor. Under Viig Code Section 8.035.1., a Plaintiff may sett
with one joint tort-feasor, without releasing aniiar joint tort-feasor.

Va. Code Ann. 8 8.01-35.1 states:

A. When a release or a covenant not to sue is givgood faith to one of two or more
persons liable in tort for the same injury, or geme property damage or the same
wrongful death:

1. It shall not discharge any of the other tortsfera from liability for the
injury, property damage or wrongful death unlessté&rms so provide;
but any amount recovered against the other togsisaor any one of
them shall be reduced by any amount stipulatechbycbvenant or the
release, or in the amount of the consideration fmid, whichever is the



greater. In determining the amount of consideragjimen for a covenant
not to sue or release for a settlement which ctmsisvhole or in part of
future payment or payments, the court shall comsegert or other
evidence as to the present value of the settlegwgisting in whole or
in part of future payment or payments. A releaseaenant not to sue
given pursuant to this section shall not be aduhittéo evidence in the
trial of the matter but shall be considered bydbert in determining the
amount for which judgment shall be entered; and

2. It shall discharge the tort-feasor to whom igiigen from all liability
for contribution to any other tort-feasor.

B. A tort-feasor who enters into a release or camémot to sue with a claimant is not
entitled to recover by way of contribution from #mer tort-feasor whose liability for the
injury, property damage or wrongful death is ndireguished by the release or covenant
not to sue, nor in respect to any amount paid bytdht-feasor which is in excess of what
was reasonable.

C. For the purposes of this section, a covenantamsue shall include any "high-low"
agreement whereby a party seeking damages indoges to accept as full satisfaction
for any judgment no more than one sum certain hadparty or parties from whom the
damages are sought agree to pay no less than asathecertain regardless of whether
any judgment rendered at trial is higher or lovrt the respective sums certain set forth
in the agreement and whereby such party providesentw all of the other tort-feasors of
the terms of such "high-low" agreement immediaédtgr such agreement is reached.

D. A release or covenant not to sue given purstatitis section shall be subject to the
provisions of 88 8.01-55 and 8.01-424.

E. This section shall apply to all such covenamista sue executed on or after July 1,

1979, and to all releases executed on or afterl]ul®80. This section shall also apply to

all oral covenants not to sue and oral release=eddgo on or after July 1, 1989, provided

that any cause of action affected thereby accruesrafter July 1, 1989. A release or

covenant not to sue need not be in writing wherégsato a pending action state in open
court that they have agreed to enter into suctaseler covenant not to sue and have
agreed further to subsequently memorialize the sameiting.

D. NEW JERSEY

New Jersey recognizes the theory of joint and sgViability, in which two or more people who ow
duty, which each performs negligently, are heldtjgiliable. This remains true even though theitieh
may have been diverse or disconnected, as longeaadts caused an injury to the plaintiiélone v
Jersey Cent.Power & Light Gol8 N.J. 163, 113 A.2d 13 (1955). New Jersey aldberes to tt
alternative liability theory, in which the plairftiE unable to determine which tort-feasor is altyuliable
for the injury, or what share the tort-feasors leable. Lyons v. Premo Pharmaceutical Labs,,|IA@(
N.J. Super. 183, 406 A.2d 185 (19

E. DELAWARE

Delaware recognizes joint and several liabilitye 3@ C.A. 6301 et esgoint tortfeasors' means two |
or more persons jointly or severally liability iort for the same injury to person or property, ieeto
not judgment has been recovered against all or safnieem." IdNeither the basis of liability nor t
relationship among the joint tort-feasors is retd\Blackshear v. Clark391 A.2d 747 (Del. Su;




978).Joint tortfeasors do have the right to recover amongst theesender the theories of contribul
and indemnification.

F. PENNSYLVANIA

Pennsylvania law holds joint toitasors jointly and severally liable to a plainfdf the injury caused |
their negligence. Rau v. Markd7 A.2d 422, 341 Pa. 17 (1941). Under Pennsydvatatutory lav
recovery is allowed against each defendant for prmation of the tail dollar amount of their cau:
negligence to the amount of causal negligencebated to all defendants against whom recove
allowed.

G. WEST VIRGINIA

Joint tort-feasors are jointly and severally ligbéend if sued jointly both are liable to theten:
proved. Kvdom v. Frazied12 S.E. 2d 219 (1991). A judgment against onefé@asor is not necessal
an acquittal of the other. Plaintiff may only olotaatisfaction against one joint tdéetasor and that w
bar recovery against the remaining te&sor, however, payment of a judgment by a patiyp e
secondarily liable confers upon that party a righteimbursement by the party which is primaribblie.

INDEMNIFICATION

A. MARYLAND

It is first important to note that the Uniform Cdbttion Among TortFeasors Act previously set fo
under the topic of Joint Several Liability, doeg mopair any right of indemnity under existing laws
Maryland, indemnity requires that when one of thengdoers is primary liable, thatrongdoer mu:
bear the whole log&lUnder this analysis, a party is only entitled tdemnification when the partie
actions, although negligent, are considered to &ssipe or secondary to those of the primary tort-
feasor.According to Hanscome v. Pe#fithe right of indemnification may arise by expregeeament ¢
implication. Thus, assuming a valid indemnity agneat exists, the court would then apply the a
passive test to determine whether or not one ofi¢iendants is entitled to be indemnified by thesot

B. DISTRICT OF COLUMBIA

In D.C., indemnity is a commoiaw remedy which shifts the monetary loss from ocampelled to pay
to another whom equity dictates should bear itead#>Implied indemnity is essentially an equite
remedy that arises without agreement, and by dperaff law to prevent result which is regardes
unjust or unsatisfactoBfln D.C., where the language of an indemnificatigneament is broad a
sweeping, the Court will construe the agreemererditly so as to encompass losses incurred in wdr
part by the negligence of the indemnité®& cause of action for indemnity accrues on the gatgmenr
is made by the party seeking indergnitvhich is three (3) years in D.C. for indemnifica anc
contribution.

C. VIRGINIA

Virginia Code section 8.0249 (5) provides that an action for indemnity i®med to accrue when 1
indemnitee has paid or discharged a legal obligaothird party claim for indemnity cannot be asse
before the cause of action is deemed to have atEfifdbsent a contracequitable principles may allc
an innocent party to recover from the negligent fet the amounts paid and the discharg
liability.X2 For active/passive negligence it is not the formtld act or omission that defines
character of negligence as active or passive,rfdemnity purposes, it is the relationships betwibe
parties involved and the nature of the legal oliagaviolated by the negligence that decides thaa8%

D. NEW JERSEY



In New Jersey, commoraw indemnification shifts cost of liability from enwho is constructively -
vicariously liable to tort-feasor who is primariigble2The party seeking indemnification must be
from fault2?

E. DELAWARE

Delaware recognizes a cause of action for equitaidlemnificationZ!lin order for a party to reco\
under equitable indemnity that fpds negligence must be passive and seek inderatidn from th
active partyz

F. PENNSYLVANIA

Indemnity is an equitable remedy founded in the momlaw that shifts loss from one defendan
anothef®lIn Pennsylvania, amdemnification relationship may be formed in th(8¢ ways: implie:
contract, expressed contract, or by operation wf & other circumstances which justify this eqoli¢
relief. If an indemnitee made a good faith settletvand notice is given to thedemnitor, the indemnit
still assumes the risk of proving liability and theasonableness of the settlement in any subse
litigation 128!

G. WEST VIRGINIA
Under West Virginia law, implied indemnificationas equitable remedy whereby:

[O]ne defendant, who has committed no independeohgy is held liable for the entire
loss of a plaintiff while another entity, which may may not be named as a defendant in
the plaintiff's suit to establish liability, woultk allowed to escape liability even though it
actually caused or was responsible for causingvtieegdoingi??

Implied indemnity prevents the pgnivho is primarily liable from being unjustly enhied and allows tt
party that is without fault restitutidf!A party can be indemnified only if that party istaut faultiz!

CONTRIBUTION

A. MARYLAND

Under Maryland statutory law, the right of conttion exists among joint tofeasors. The issue
contribution depends on joint tort-feasors' lidhilto third partie$? Under the Maryland Unifor
Contribution Among Joint Tort-Feasors Act, the amotecoverable from the naettling defenda
when added to the amount recoverable from theirgptillefendant cannot exceed tp&intiff's
verdict24The Act defines "joint tort-feasors" as "two or mgrersons jointly or severally liable in ttdor
the same injury to person or property, whetheratrjxdgment has been recovered against all or g
them.'2

According to § 3-1402 of the Maryland Uniform Cobttion Among Tort-Feasors Act:
(@ The right of contribution exists amoonj tort-feasors.

(b) A joint tort-feasor is not entitled tonaoney judgment for contribution
until the joint tort-feasor has by payment discledrgthe common
liability or has paid more than a pro rata sharthefcommon liability.

(© A joint tort-feasor who enters into dtksgnent with the injured person is
not entitled to recover contribution from anotheinj tort-feasor whose
liability to the injured person is not extinguishiegthe settlemenr#!



According to 8§ 3-1405 of the Maryland Uniform Caobttion Among TortFeasors Act, a release by
injured person of one joint tort-feasor does ndieve the joint tort€asor from liability to mak
contribution to another joint tort-feasor unless thlease:

(1) Is given before the right of the other tortdeato secure a money judgment
for contribution has accrued; and

(2) Provides for a reduction, to the extent of fine rata share of the released
tort-feasor, of the injured person's damages reatle against all other
tort-feasorg??

B. DISTRICT OF COLUMBIA

Both contribution and indemnification are availableer D.C. law>However, neither contribution r
indemnity can be awarded to a party who is notiat jrt-feasof! In other words the District o
Columbia permits a party to enforce contributiomiagt one who shares common liability to the oad
Plaintiff.22Under the principal of contribution a tdgasor against whom a judgment is rendert
entitled to recover proportional shares of a judgiieom the other joint tofeasor(s) whose negliger
contributed to the injury and who were also liatale¢he Plaintiff28For contribution to be available, t
(2) or more Defendants must have acted in concerindependently, causing a single injury in
indivisible manner. Just because the acts are motltaneous but successive doesn't mean
contribution is improper where acts concur in cagshjury.The contribution among joint tdgasors i
pro-rata in the District of Columbia. The fact thhé negligence of one tdgasor may be greater t
that of another does not change the method of Boabortioning contribution, since D.C. law doex
recognize degrees of negligeri€e.

C. VIRGINIA

By statute in Virginia, one joint tort-feasor cagek contribution of another joint tort-feasoraasesult ¢
payment of a judgmefg!

According to Va. Code. Ann. § 8.01-35.1:

A.When a release or a covenant not to sue is givgyood faith to one of two or more
persons liable in tort for the same injury, or $@me property damage or the same
wrongful death:

1.1t shall not discharge any of the other fedsors from liability for the injury, prope
damage or wragful death unless its terms so provide; but anywrheecovered agair
the other torfeasors or any one of them shall be reduced byaamunt stipulated by t
covenant or the release, or in the amount of timsideration paid for it, whichever is the
greater. In determining the amount of consideratimen for a covenant not to sue
release for a settlement which consists in whol@ @art of future payment or paymei
the court shall consider expert or other eviderxctoahe present value tife settlemel
consisting in whole or in part of future paymentpalyments. A release or covenant
to sue given pursuant to this section shall naadmitted into evidence in the trial of
matter but shall be considered by the court inrdé@teng the amount for which judgme
shall be entered; and

2. It shall discharge the tort-feasor to whonisitgiven from all liability for
contribution to any other tort-feasor.

B.A tort-feasor who enters into a release or comemat to sue with a claimant is not
entitled to recover by way of contribution from #émer tort-feasor whose liability for the



injury, property damage or wrongful death is ndirgguished by the release or covenant
not to sue, nor in respect to any amount paid bytah-feasor which is in excess of what
was reasonablé!

D. NEW JERSEY

By statute in New Jersey, a joint tort-feasor aaekscontribution against another joint tort-fed&édew
Jersey is a comparative negligence state, therefach defendant is only liable for the pro ratare
equaling the percentage of his negligence.

According to the New Jersey Joint Tort-Feasors @mution Law: “Where injury or damage ssifferec
by any person as a result of the wrongful act, ewgbr default of joint torfeasors, and the person
suffering injury or damage recovers a money judgneerjudgments for such injury or damage ag:
one or more of the joint tort-feasorsther in one action or in separate actions, arydoae of the joir
tort-feasors pays such judgment in whole or in parshal be entitled to recover contribution from
other joint tort-feasor or joint tort-feasors fdretexcess so paid over hiopata share; but no per:
shall be entitled to recover contribution undes ¢t from any person entitled to be indemnifiechly
in respect to the liability for which the contribwrt is sought #2!

E. DELAWARE
Delaware recognizes the right of contribution inCi€l.C.A. 8§ 6302, which states the following:
(a) The right of contributions exists among joimtfeasors.

(b) A joint tortfeasor is not entitled to a money judgment for dbation until he has
payment discharged the common liability or has padde than his pro rata share thereof.

(© A joint tortfeasor who enters into a settlement with the imjyserson is not entitled
recover contribution from another joint tdeasor whose liability to the injured perso
not extinguished by the settlement.

(d) When there is such a disproportion difltfeamong joint torfeasors as to renc
inequitable an equal distributor among them of camrhability by contribution, th
relative degree of fault of the joint tdagasors shall be considered in determining
pro-rata share.

F. PENNSYLVANIA

Pennsylvania is a comparative negligence stateadhdres to the Uniform Contribution Among Tort-
Feasors Act. 42 Pa.C.S.A. § 8325ketjAccording to § 8324 of the Act:

(a) General rule.--The right of contribution exiateong joint tort-feasors.

(b) Payment required.--A joint tort-feasor is noitiked to a money judgment for
contribution until he has by payment dischargeddtiamon liability or has paid more
than his pro rata share thereof.

(c) Effect of settlement.--A joint tort-feasor wiaters into a settlement with the injured
person is not entitled to recover contribution franother joint tort-feasor whose liability
to the injured person is not extinguished by thdesaent.

According to § 7102(b.1):

(1) Where recovery is allowed against more thanmerson, including actions for strict



liability, and where liability is attributed to methan one defendant, each defendant shall
be liable for that proportion of the total dollaneunt awarded as damages in the ratio of
the amount of that defendant's liability to the amoof liability attributed to all
defendants and other persons to whom liabilitypjsoationed under subsection (b.2).

(2) Except as set forth in paragraph (3), a defetsldiability shall be several and not
joint, and the court shall enter a separate andratjudgment in favor of the plaintiff
and against each defendant for the apportioned aihoduhat defendant's liability.

(3) A defendant's liability in any of the followirgctions shall be joint and several, and
the court shall enter a joint and several judgnieridvor of the plaintiff and against the
defendant for the total dollar amount awarded asadges:

(i) Intentional misrepresentation.
(i) An intentional tort.

(i) Where a defendant has been held liable farlees than 60% of the total liabil
apportioned to all parties.

(iv) A release or threatened release of a hazargiglstance under section 702 of
the act of October 18, 1988 (P.L. 756, No. 108pvkm as the Hazardous Sites
Cleanup Act.

(v) A civil action in which a defendant has violdtsection 497 of the act of
April 12, 1951 (P.L. 90, No. 21), known as the Lagqode.

(4) Where a defendant has been held jointly andrsdly liable under this subsection and
discharges by payment more than that defendantpopionate share of the total
liability, that defendant is entitled to recoventribution from defendants who have paid
less than their proportionate share. Further, inaase, any defendant may recover from
any other person all or a portion of the damageesa®d that defendant pursuant to the
terms of a contractual agreement.

(b.2) Apportionment of responsibility among certamnparties and effect. For purposes
of apportioning liability only, the question of lidity of any defendant or other person

who has entered into a release with the plaintiffiiespect to the action and who is not
a party shall be transmitted to the trier of fapbm appropriate requests and proofs by

any party:
G. WEST VIRGINIA

The West Virginia courts have recognized both amaate right of contribution, as well as a staty
right of contribution. W.Va. Code 85543 holds, “Where a judgment is rendered in an aato delict
againstseveral persons jointly, and satisfaction of suglgjnent is made by any one or more of
persons, the others shall be liable to contributmithe same extent as if the judgment were up«
action ex contractual. "Comparative contributiotmmen joint tortfeasors is based upon relative dec
of negligence. Sitzes v. Anchbfotor Freight 289 S.E. 2d 679 (1982) . The right of inch
contribution arises under any theory of liabilityhieh results in a common obligation to
Plaintiff, Board of Education v. Zand@90 S.E. 2d 796 (1990). If there is no allocatidmegligence
apportionment is made on a pata basis. "Mary Carter" agreements are enforeeabtl not per :
contrary to public policy, however such agreementst be promptly didosed to both the court a
opposing parties.




VICARIOUS LIABILITY

A. MARYLAND

Under Maryland law, the tortious conduct of onespar may equate to the civil culpability
another.Generally speaking, however, there must exime relationship beeen the two (2) such
employer and employee, or principal and agent. Mdt&n, this situation arises in the context o
employer and employee, under the doctrineespondeat superigf!

It is well settled under the law of Maryland, tiia¢ acts for which the employer is being held kavius
be those which the employee committéithin the scope of their employment®The scope ¢
employment factor is generally the most litigatsduie presented byrespondeat superiorclaim.An
employee’s tortious conduct is considered to béiwithe scope of his employment when the condi
in furtherance of the business of the employer @nid/ authorized by the employ&An employee’
tortious conduct is not considered within the scafeemployment when the employee’s act
arepersonal

The Sawyedecision was also instructive in that it set foahhost of factors that apply to ascer
whether the conduct of the employee at issue waidtar or incidental to the conduct authorizedttos
employer to be considered within the scope of eympémnt. These factors are as follows:

(a) whether the act is one commonly done by suclagts;

(b) the time, place and purpose of the act;

(c) the previous relations between the master lamdérvant;

(d) the extent to which the business of the mastapportioned between different servants;

(e) whether the act is outside the enterprise @htlaster or, of within the enterprise, has not
entrusted to any servant;

() whether the master has reason to expect tleht @ act will be done;
(g) the similarity in quality of the act done teethct authorized;

(h) whether the instrumentality by which the hasndlone had been furnished by the master
servant;

(i) the extent of departure from the normal metbhbedccomplishing an authorized result; and
(j) whether the act is seriously crimin&

If the answer to these questions indicates thaéthgloyee’s conduct #the time of the tort are in fact
furtherance of the employment relationship or t® lienefit of the employer, than the employee vd
deemed to have been acting within the scope. Thealaonsequences of such a determination w
the liability of the employer for the actions of the employeedifidnally, it is worth noting that the pa
wishing to invoke the doctrine bears the burdeastéblishing the existence of the relationship.

As to principal and agent relationship, the priatiwill be liable for the tortious acts of an agent if
agent was acting within the scope of the princgggnt relationshipr with the authority of th
principal%

B. DISTRICT OF COLUMBIA

In order to recover under this doctrine, a plaintifust first establish that an employee/ empl



relationship does indeed exi8iTo decide whether an employee is employed by tHeridlant, the fa
finder determines if the defendant had the rightdntroF% the employee’s conduct in the performe
of his job.

Once the relationship has been established, théfider must then determine whether the acts ongs
were committed in furtherance of the business efetmployer.If the employee does an act in furthes
of the business of the employer and his actionsaaeast partly motivated by a desire to furthes
employer’s interest, then the doctrine dam applied. Thus, making the employer responsibietHe
employee’s actions.

For the intentional use of force, the fact findersinfind that:

a) the employee’s conduct was of the same genetalran as that conduct which the employer
authorized, orHat it was incidental to authorized conduct; andhiaf the employee’s use of force
foreseeable by the employer.

C. VIRGINIA

Vicarious liability is the situation created whemperson or entity is held liable for the injuriesused b
another even tugh that person or entity itself was not actuatlyault or committed any wrong. Whe
person or entity is held vicariously liable thatgmn or entity is being held liable despite the faat he/i
is not guilty of any wrongdoing; helit is beingldhdiable for what someone else did. A findinc
vicarious liability depends upon the existencearfis relationship between the actual wrongdoer he
person or entity being deemed vicariously liable.

MINORS
A. MARYLAND

Maryland follows the common law standard regardimgliability of children which holds that a chils
not to be held to the same standard/degree oftbatean adult would have used. He is to be helthdi
standard/degree of care which ordinary pridehildren of his age, intelligence, experienced
development would have used under the same ciramee#>2Children under the age of five (5) are :
matter of law, incapable of contributory negligeF&According to article onetatute 824 of tr
Maryland Annotated Code, a person of 18 years efagmore is an adult for all purposes whatsc
and has the same legal capacity rights, powenglggées, duties, liabilities, and responsibilitigse tern
minor refers to persons who has not attained teeodd8 years.

B. DISTRICT OF COLUMBIA

The age of majority in D.C. isighteen(18).2>!The District of Columbia adopts the tender yearstritoe
not the common law, wherein a child of tender yedepending on his age and knowledge, may n
charged with contributory negligenég.

In the District of Columbia, a child is liable fbis torts as if he were an adult except wherddmder
yearspreclude him from framing the mental attitudes sseey to complete the tort in questigfin
cases of tort requiring malice as an essential @héna very young child may beridered as a matter
law incapable of determining the requisite evilemmt and no liability would attach to his &&Lastly,
with respect to negligent torts, the age of a chilgy prove to be a mitigating factor, since hee
liable only where he has failed to exercise a degifecare equal to that governing the ordinarydchi
comparable age, knowledge and experiétice.

C. VIRGINIA



The age majority in Virginia isighteen (18 Virginia follows the common law rule concern
negligence by a minor. A minor under the age okag\7) cannot be responsible for negligence.Bet
the ages foseven (7) and fourteen (14), there is a rebutgiyesumption that a minor cannot
responsible for negligené@. A minor over the age of fourteen (14), can be rasje fo
negligencé®@For a minor to be determined negligent, &Thvidence must show that the plaint
conduct did not conform to the standard of whatasonable person of like age, intelligence,
experience would do under the circumstances foo\is safety and protectiof2

While an individual is a minor, the statute of liations does not run against that minor, exce
medical malpractice cases. In medical malpractiases, the injured minor has two (2) years
reaching the age of ten (10) within which to bringlaim.

D. NEW JERSEY

New Jersey holds the age of majority to be 18 yelt®Minors are liable for intentional torts (acts
violence)®IMinors in New Jersey are held to the standard @& agplicable to reasonable persons of
age, intelligence and experience under like circanmed®!Certain activities performed by minors ar
hazardous that the courts will hold them to adalbdards (driving car or bod#!

E. DELAWARE

In Delaware the age of majority is eighteen (#)elaware provides statutory authority to recoveta
$5,000.00 from the parents or guardian of a minbo Wwtentionally or recklessly destroys personi
real property*?Delaware statutory law also holds the owner of mjaiatly and severally liable with
minor who is permitted taise that car and does so in a negligent mannesintaunjury and/c
damageé®

Under Delaware law, a child's neglige is to be determined by a standard of care wiscbased upc
an individualized assessment of the child's agellijence, maturity, and other factors relevanttte
conduct involved®Although Delaware has adopted a comparative negligestandard rather tha
contributory negligence, a minor's negligence teugined by the same common law stand&rd.

F. PENNSYLVANIA

Pennsylvania falls in line with the common law rth@t minors are held to a different standard oé
than adults. The yardstick measuring a minor's standérdare is by comparing the conduct to o
minors of like age, experience, capacity, and dgraknt to see if they would ordinarily exercise
same conduct under similar conditiéf& here is a conclusive presumption that childrenearséve
cannot be contributorily negligeBt There is a rebuttable presumption that childremveen the ages
seven and fourteen cannot be contributorily negligeut this presumption is gendyah matter for a jur
determinatiori®!After the age of fourteen, there is no presumptfamthermore, these age dewation:
as to capacity are equally applicable to minor ddéats as they are to minor plaintifs.

G. WEST VIRGINIA
The age of a majority in West Virginia is eight¢&8) years of old.

West Virginia law holds that a minor under the aifeseven (7) years cannot be responsible
negligencé”For children between the ages of seven (7) anddenr(14) years, there is a rebutt
presumption that the minor cannot be responsilié,cxer the age of fourteen (14) years the cowts h
held that a minor can be shown to be responsibledgligence®!

DRAM SHOP LIABILITY




A. MARYLAND

To date, the State of Maryland has yet to passlkgn enacting Dram Shop Laws. Maryland is or
the Five States that take the position that tharelke no civil liability for serving alcoholic benemges il
the absence of a dram shop act. More than fortysyago, in State v. Hatfielé? the Court of Appeals
Maryland held that "the law, (apart from statutognizes no relation of proximate cause betweere
of liquor and a tort committed by a buyer who hagné the liquor.” In_Felder v. Butlé¥! the cour
refused to abandon its holding in Hatfield and dog@ the modern trend of cases which recogni:
cause of action against a tavern owner by a pajtydd as a result of the negligent acts of a patc
whom alcololic beverages were served while the patron waiblyisntoxicated.Although the Col
recognized that a number of jurisdictions imposa&l diability upon vendors of intoxicating liquorir
damages caused by their intoxicated customersdiaced thatwe decline, for now, to join the ne
trend of cases.®

As to the care required of innkeepers in generainakesper is not strictly liable for his invitees ancee
not insure their safety, but is only required tketaeasonable care in providing for their saféty.

B. DISTRICT OF COLUMBIA

The District of Columbia does not have a Dram ShAop per sé®¥!However, the District of Columk
does prohibit the sale of alcoholic beverages toomsi or already intoxicated persé#.C. Cod
Section 25481 states in pertinent part that the sale, semwicgelivery of beverages to any intoxice
person, or to any person of notoriously intempehatats, or to any person who appears to be indbed
is prohibited®!While this section imposes an obligation upon conwiaé vendors of liquor to refra
from providing alcoholic drinks iircumstances indicating that a person is intoeidaand reasonal
likely to cause harm to others, it has never besd to impose that duty upon social hd%ts.

C. VIRGINIA

Virginia does not recognize Dra8hop Liability. However, Virginia does prohibit tlsale of alcoholi
beverages to persons under 21 years of age ortamlicied and/or intoxicated pers&in Virginia,
there is no liability on the seller of intoxicatidgiuor for negligence resulting in personal ingari
sustained by a third par§!Section 4.1 304 of the Virginia Code and the Virginia CommonLdoe!
not recognize Eam Shop Liability on the part of the person whavweys an alcoholic beverage
someone else who then causes a tort to d&tur.

D. NEW JERSEY

New Jersey does have a Dram Shop Act, which holdshal beverage servers liable to tl
parties."This act shall be the exclusive civil reipéor personal injury or property damage resulfirogm
the negligent service of alcoholic beverages bycenked alcoholic beverage sern&The license
alcohol server may not be sued under any otherryheo statute by the jared party.Furthermor
N.J.S.A. 2A:22/-5 states the precise conditions for which damagesbe recovered:

a. A person who sustains personal injury or prgpeaimage as a result of the negligent
service of alcoholic beverages by a licensed alioHmeverage server may recover
damages from a licensed alcoholic beverage senhgiifo

(1) The server is deemed negligent pursuant toestios b. of this section; and

(2) The injury or damage was proximately causedhgynegligent service of alcoholic
beverages; and

(3) The injury or damage was a foreseeable conseguef the negligent service of



alcoholic beverages.

b. A licensed alcoholic beverage server shall bema®l to have been negligent only
when the server served a visibly intoxicated person served a minor, under
circumstances where the server knew, or reasorslolyld have known, that the person
served was a minor.

The statute limits the alcohol beverage servedbility for damages, which is the percentag
negligence attributable to the alcohol beveragees&t

E. DELAWARE

At one time, the state of Delaware did recognizawase of action by a thinghrty against a tavern owi
for injuries caused by a drunk patré¥iThe Delaware Court reversed itself holding thataation base
on "Dram Shop" principles should be legislativetgated and not created by the judici&ffhere is
Delaware statute which creates a duty for alcoicehkees and their employees to stop serving [s
who are visibly intoxicateB*The Court expressly stated in DiOtisat this section does not crea
cause of action by a third party against a tavemes™!

F. PENNSYLVANIA

Pennsylvania does not hold a liquor licensee litdblhird parties for damages caused by a custaofif
the licensed premises unless the customer wagdyvistbxicated®!Under any condition, the licensee
be held liable to third parties when they sell hlmoto minors2ZA social host may also be liable
furnishing minors with alcohd¥®The test for determining whether a social hostiablé for injurie:
sustained by a minor as a result of alcohol is hdretthe hosintentionally rendered substan
assistancéo the minor's consumption, not whether the hostaly served the mind#!

G. WEST VIRGINIA

West Virginia statute recognizes a cause of adhatort for injuries proximately caused by the sal
alcohol to intoxicated persons or persons who phgsically incapacitated from drinking" which res
in personal injury to a third par® The sale of liquor to a person under twemg (21) years of a
also gives rise to a cause of action against asdee in favor of a purchaser or third party injused:
proximate result of the unlawful saé!

PROFESSIONAL LIABILITY

A. MARYLAND
(1) Medical Practitioners

A prima facie case of medical negligence must distab(a) the standard of medical skilhd car
ordinarily exercised in the particular locality,) (nat this standard of care has been violated,(ape
showing that the defendant’s failure to observepituper standard was a direct cause of the malpe
actionid

The medical practitioner is held to the standarc¢a® of members of the same health care profe
with similar training and experieacsituated in the same or similar communities atitne of the allege
act giving rise to the cause of acti¥¥The standard varies with the physician’'s degre
specializatiot®Thus, a specialist might be held liable where aegarpractitioner would not.

Except in instances where the medical negligenlegied is of such a gross and obvious nature |
layman can comprehend the breach of care, theast@od care and the breach thereof must be sho'
expert testimony!



Maryland requires that all claims by a person agfagnhealth care provider for medical injury in oH
damagesare greater than the limit of the concurrent juogsdn of the District Court shall be brout
pursuant to the Maryland Health Care Malpracticairg$ Act%®! and may not be brought in any cour
this State except in accordance with that statute.

A physician proposing a course of treatment orrgisal procedure has a duty to provide the patetit
enough informatin about its risks to enable the patient to mak&rdarmed consent” to the treatme
In order to impose liability upon the physiciane tplaintiff must prove that a reasonable persothé
patient’s position would not have consented if prtypinformedi?

(2) Lawyers

A lawyer is negligent if the lawyer does not use degree of care and skill which a reasonabiynpeter
lawyer acting in similar circumstances would use.

The elements of a legal malpractice action aree(dployment of a lawyer; (2) his or her negleci
reasonable duty; and (3) that such negligencetezsut and was the proximate cause oflgss of thi
clientl

(3) Other Professionals

A professional is negligent if he or she does rs# the degree oface and skill which a reasona
competent professional person acting in similazuritstances would usé?

B. DISTRICT OF COLUMBIA [0

A professionat is negligent if their conduct drops below the stemdof care in their respective fiel
The plaintiff has the burden of proving by a pregerance of the evidence:

(1) What is the standard of skill and care thaso@ably competent professionals follow w
acting under the same or similar circumstances;

(2) That the defendant did not follow that standafrdkill and care; and

(3) That by not following that standard of skilldaoare, the defendant’s conduct was a proxi
cause of the injury to the plaintiff.

The relevant question is did the professional datvehreasonable and prudent professional would
done in his/her field under the circumstances.

C. VIRGINIA

In Virginia, medical malpractice actions are geitgreontrolled by Virginia Code, Title 8.01, Char
21.1.

DIRECTORS & OFFICERS LIABILITY

GENERAL OVERVIEW

In today’s litigious society, the actions of dirext and officers of all companies both private pablic.
large and small, profit and nqefit, are subject to liability arising out of theelationship to th
company, its shareholders,its employatscompetitors and its regulators. Fluctuationstiock valu
frequently results in law suits that allege wronigdoon the part of a corporate officer or direct®uct
claims often include a wide variety of tort claimbich range from negligence piedted upon a clai
that the officer or director should have been mdiggent in disclosing bad economic news
stockholders to intentional torts inclusive of fdawconversion of corporate assets and breache:



fiduciary relationship. What years agwuld have been characterized as an economic dowrtda
may often lead to claims of corporate wrongdoing.

Similarly, what once was a routine employment teation for poor performance, often subj
directors and officers to potential liability l=abs on allegations of discrimination as wel
defamation and intentional infliction of emotiordittress. While no separate cause of acti
recognized in tort law for legal actions againstpooate officers and directors, the liabi
asserted agash them cover the gauntlet of recognized torts awdude fraud, fraudule
misrepresentation, breach of fiduciary duties, igegice, conversion, a variety of intentional t
as well as a panoply of wrongful acts and tortimis-conduct.

Civil actions brought by minority shareholders who expect direciand officers to safegus
their interests are commonplace in today’s cowht® and pose a substantial risk exposure 1
officers and directors. Such claims represent aorreous risk exposure nainly to the
individuals themselves, but also to the corporatishich they represent. Not only do such :
often result in substantial judgments in the seyen and eight figures, but the costs of del
can be enormous.

Claims and litigation agaih®fficers and directors, which once were viewechagel are no
considered commonplace. Actions against corporffieers and directors can accurately
described as the “tort de jure”.

INTELLECTUAL PROPERTY LIABILITY

A. MARYLAND

The most prevalent claims involving intellectuabperty include: Misappropriation of a trade sean
infringement of a trade mark/name, patent or cgbyriand Unfair Competition. Trade mark, Patentl
Copyright law ae governed by federal statute.Misappropriation dfagle secret is governed by s
statute, and Unfair Competition by state common law

Trade Mark Infringement — The Lanham Act

The Lanham Act is the Trademark Act of 1946 as atledn15 U.S.C. § 1051 seq.The Lanham A
deals with trademarks and related concepts, sucteiasce marks, collective marks and certifice
marksti2The Act also provides a framework for protectiontaide names and trade drES%The
"Trademark Countgeiting Act of 1984" is a part of the Lanham Actaeted to aid businesses and
enforcement in stopping activities which involve thiolation of Intellectual Property Rights asstet
with Trademarks, Copyrights and related concéptslowever, the Lanham Act does not protect t
secrets protection and it does not deal with tlogegtion of other intellectual pperty such as patents i
copyrights.

The extent of federal trademark protection frontingfement is measured by Section 45 of the Lat
Act, 15 U.S.C. 8 1127 which provides, in pertinpait:

The term “trademark” includes any work, name, syinbo derice, or any combinatic
of :

D) used by a person, or

(2) which a person has a bona fide intention to useommerce and applies
register on the principal register establishedhoy thapter,

to identify and distinguish his or her goodscluding a unique product, frc



those manufactured or sold by others and to inglita source of goods, eve
that source is unknown.

Section 43 (a) of the Lanham Act is directedalse designationandfalse advertisinglt is a broa
section of the Trademark Act, and provides:

Any person who, on or in connection with any goodsservice, or any container
goods, uses in commerce any word, term, name, dymbdevice, or any combinati
thereof, or any false desigian of origin, false or misleading descriptionfatt, or fals
or misleading representation of fact, which :

(1) is likely to cause confusion, or to cause nkistaor to deceive as
the affiliation, connection, or association of symrson with ano#r person, ¢
as to the origin, sponsorship, or approval of hisher goods, services,
commercial activities by another person, or

(2) in commercial advertising or promotion, misegents the natu
characteristics, qualities, or geographic origirhisf or her or another perso
goods, services, or commercial activities, shallifdgle in a civil action by ar
person who believes that he or she is or is likelge damaged by such &ét

Patent Infringement

Under the Patent A& The United States will grant three types of paeatinventors:(1)Utility, (2)
Design and (3) Plant patents. In order to quabiyd patent, the invention or discovery must be aat
useful (or a new and useful improvement of a) psscenachine, manufacture or composition of m
that is deemed to be "novéf! and "non-obvious™8A patent is essentially the granting of a I
monopoly over the invention for 20 years by the eyoment in exchange for the inventor's pt
disclosure of the workings of his or her inventiB#Violation of this right is a toF analogous t
trespasé?! for which the patent holder may bring a civil ac#? in a Federal Court. Injunctive reli
damages, and other remedies for violation of figistrare available.

Violation of this right to exclude others by making, usiogselling the patented invention in the Un
States is direct infringement. In accordance wéhegal tort theory, liability is also imposed fatigely
inducing infringement and for contributory riffgement by aiding, abetting, encouraging, or gbating
to direct infringement by another.

Copyright Infringement

Patent law gives monopoly rights in inventive cgutseor ideas, but requires that the ideas meetaig
substantive standards as aqmmdition to protection.Copyright only grants moaobprights in on
particular way of expressing an idea, which is lesan intrusion on the competitive marketplacen
granting rights in the idea itself. Therefore, thenslards for obtaining a copyngare lower than those
obtaining patents.

The Unites States Constitution authorizes Congeggve authors exclusive rights in their "writiriga
order to promote the progress of science and th&uluartsi!ZlCongress and the courts have const
the term "writings" broadly, to refer to much madtean literary works, such as books or mage
articles. "Writing is construed to refer to the original expressibideas. It encompasses just about
tangible form of expression. In the Copyright A€116761221 Congress provided copyright protection
an author's original "works of authorship," rathin in an author's "writings."However, in enactthg
1976 Act, Congress made it plain that it did neénral to extend prettion to every kind of work that t
Constitution authorized it to protect.



Temporary and permanent injunctions, compensatanyages, as well as monetary awards are ave
remedies for infringeme®€lIin addition, criminal penalties apply felony prdeiss to all types ¢
copyright infringemeni2s!

Even valid copyrights which are being infringed auhject to the usual equitable defenses, inclh
laches and estoppel. In addition, a use in viaktd antitrust laws, or in inegtable and unjust way
may constitute misuse and hence result in unerdbility. Moreover, failure to disclose all relevdatts
when obtaining a copyright may result in uncleandsaor even fraud on the Copyright office, makime
copyright unenforceable.

Misappropriation of a Trade Secret

The Maryland Uniform Trade Secrets Act ("MUTSA® and the D.C. Trade Se&ts Act are modelt
after the Uniform Trade Secrets Act. As a resukré are only minor differences between the twes;
the law governing misappropriation of a trade seemore developed in Maryland and there
MUTSA will be examined in greater detail.

Prior to the enactment of the MUTSA, the Court qip&als of Maryland adopted certain the factor
determining whether a trade secret exists. Thaterfaare set forth in the Restatement of Torts:

(1) the extent to which the information is knowriside of his business;

(2) the extent to which it is known by employeesd athers involved in his business;
(3) the extent of measures taken by him to gusedséerecy of the information;

(4) the value of the information to him and to tisnpetitors;

(5) the amount of effort or money expended by hirdéveloping the information; [and]

(6) the ease or difficulty with which the informari could be properly acquired or duplicate
others2l

According to comment b of section 757 of the Rest&nt,

[a] trade secret may consist of any formula, paftdevice or compilation of information whi
is used in one's business, and which given him gpomunity to obtain an advantage c
competitors who do not know or use it. It may beranula for a chemical compound, a pro«
of manufacturing, treating, @reserving materials, a pattern for a machine loerotlevice, or
list of customer§!

The Maryland statutory definition of a trade sedsebased on the Restatement comf#rand thi
Maryland appellateourts have held that, although the Restatemetdriaare no longer a necessary
of the analysis, the "factors still provide helpfuiidance to determine whether the information giver
case constitutes 'trade secrets' within the defimiof the statutel®!In addition, "To the extent that 1
Restatement presents a narrower view, the [MUT3&Jgmpts that definition22

"Misappropriation" is defined in MUTSA as the: (Atquisition of a trade secret of another by a pers
who knows or has reason to know that the tradeesa@s acquired by improper means; or (2) Disck
or use of a trade secret of another without expegsplied consent by a person who:

(i) Used improper means to acquire knowledge otithee secret; or

(i) At the time of disclosure or use, knew or hadson to know that the person’s knowled¢
the trade secret was



(1) Derived from or through a person who had wilizmproper means to acquire it;

(2) Acquired under circumstances giving riseatduty to maintain its secrecy or limit
use; or

(3) Derived from or through a person who owed a datthe person seeking relief
maintain its secrecy or limit its use; or

(i) Before a material change of the person’s posj knew or had reasaio
know that it was a trade secret and that knowleaige had been acquired
accident or mistake

Unfair Competition

Maryland’'s common law concept of unfair competitierfound inGai Audio of New York, Inc. v. CB.
Inc™4In Gai, the Court of Special Appeals of Maryland notedt tthe United States Supreme C
in International News Service (INS) v. Associatedd3™! "established 'misappropriation' as a |
concept of unfair competition emphasizing the competitive relationship and singsthe reciproci
rights and duties arising from i£2! and listed the "constituent elements of the 'misagiation' caus
of action postulated in the INS case [as] elemehtsnfair competition as:(1) time, labocand mone
spent in the creation of the thing misappropria{@);a competitive relationship between plaintiffd
defendant; and (3) commercial damage to the ptaid#ZThe holding of INS noted that "The essel
element of unfair competition is deception, by nseeahwhich the goods of one dealer are passeds
the goods of another, and the seller receivetbfit which he would not have received exceptsiact
deception k&l

In a case handed down this past year (1999), Blgics Store, Inc. v. Cellco Partnersh# the Court ¢
Special Appeals of Maryland cited to two Court gip®als' rulings and one of its own in defining airo
for unfair competition in Maryland:Baltimore BeddirCorp. v. Mose8*” Edmonson Village Theati
Inc. v. Einbindef**! and_Gaj supra

In Baltimore Beddingthe Court of Appeals of Maryland explained tlre tommon law action of unf
competition has been extended to "all cases ofirucdanpetition in the field of businesg8® and added:

What constitutes unfair competition in a given casgoverned by its own particular facts
circunstances. Each case is a law unto itself, subjedy, @o the general principle that
dealings must be done on the basis of common homest fairness, without taint of fraud
deceptiort*!

In Edmonson Village Theatrguprathe Court of Appeals of Maryland wrote:

Like most doctrines of the common law, the law pfair competition is an outgrowth of hun
experence. The rules relating to liability for harm cedsby unfair trade practices develo
from the established principles in the law of tofibese rules developed largely from the
which imposes liability upon one who diverts custfnom another to imself by frauduler
misrepresentation . 1!

The Gaiwas noted for the proposition that "The legal giptes whch are controlling here are simply
principles of oldfashioned honesty. One man may not reap where @nb#s sown, nor gather wh
another has strewri:*!

In Maryland, "Unfair competition" then remains antoon law offense surviving the MUTSA, and
flexible cause of action designed to address awadf grievances caused by the improper condue
competitor in the marketplace.



B. DISTRICT OF COLUMBIA

The same is true for the District of Columbia, weharclaim for common law unfair competition is lt
See B & W Management, Inc. v. Tasea Investment*€owhere the District of Columbia Court
Appeals noted that the following may constitute aimfcompetition at common law: defamati
disparagement of a competitogsods or business methods, intimidation of custenweremployee
interference with access to the business threatgrafindless suits, commercial bribery, indu
employees to sabotage, false advertising or deeegiackaging likely to mislead custorsemtc
believing goods are those of a compet#st.

C. VIRGINIA

Misappropriation of a Trade Secret

In Virginia, Misappropriation of a trade secretaigecognized common law tort which can result i
award of punitive damages, as well as attorneys fee

Va. Code 8§ 59.1-338.authorizes a court to award punitive damages ia<agere willful and malious
misappropriation of trade secrets has occurredaward of attorney’s fees is permitted when an a
under this Act is brought or resisted in bad faithwillful or malicious misappropriation of tradeset:
has occurred.

59.1-338.Damages. A. Except where the uses of a misappropriated tradetseas made a material
prejudicial change in his position prior to havimjther knowledge or reason to know of
misappropriation and the court determines that aetavy recovery would be inequila, a complaina
is entitled to recover damages for misappropriatidgeaimages can include both the actual loss caug
misappropriation that is not taken into accountdmputing actual loss. If a complainant is unalb
prove a greater amount of dages by other methods of measurement, the damagyesed b
misappropriation can be measured exclusively byosin of liability for a reasonable royalty fo
misappropriator's unauthorized disclosure or usa twhde secret.

B. If willful and malicious misappropriation exists, the court may awardtpgndamages in ¢
amount not exceeding twice any aware made undesestibn A of this section, or $350,000 whiche
amount is less.(1986, c. 210; 1990, c. 344.)

Unfair Competition

Words or symbols usdd connection with one’s goods or services acgseondary meaning when tl
have become associated in mind of public with arigi goods or services.Unfair use of trade nan
simulation of it, constitutes unfair competitiom unfair competition g confusion or likelihood
confusion is fundamental isst&!

DISCRIMINATION CLAIMS

Under a panoply of statend local laws and ordinances applicable to the staMaryland, the District |
Columbia and the Commonwealth of Virginia liability established for Discrimination and civil rig
claims in favor of the protected classes.

The civil right claims are discrimination claimstiganed after the posivil war Federal Civil Righi
Acts, namely 42 USCS § 1981; 1982; 1983; 1985 &198

The discrimination claims are patterned after thavigions of Title VII (employment discriminiain)
Title VIII (discriminatory housing practices) andtl€ X (educational discrimination).

These statutes protect certain classes of indilsdudno are defined under the respective acts



instance the protected classes as defined unddfadineHousng Law as amended includes race, ¢
religion, sex, national origin, as well as familiggh children and disabled persons.

LOSS OF CONSORTIUM/SOLATIUM CLAIMS

A. MARYLAND

The loss of consortium, as used the cases in Maryland and elsewhere, means #sedb societ
affection, assistance and conjugal fellowship. ticlides the loss or impairment of se
relationsi*4Solatium damages, on the other hand, are awaréled tlie death of a spouse . . . [and] |
include damages for mental anguish, emotional @aid suffering, loss of society, companions
comfort, potection, marital care, parental care, filial aattention, advice, counsel, training, guida
or education where applicablé>®

In a tort action where a family member has beemrég through the tortious action of a thpdrty, the
marital entity has a claim for damages for the losghe spouse’s consortid#t!Consortium is th
services, affection, assistance, conjugal fellopishand society that is part of the ma
relationshigt>2Consequently, the parties must be married at the the injury is sustainé&lf the
injured spouse has a valid tort claim against adparty, the marital entity has a consort
claim.Conversely, if an injured spouse does noehawalid tort claim against the thipdsty, then th
marital entity has no viable consortium claim agathat third-party*>4

Consortium claims on Ih@lf of a parent for injury to a child, as well @aims on behalf of a child f
injury to a parent, are not allowéeé!However, parents do have a limited common law rightecove
for the economic value of the loss of the injurbddis servicest*IThere is no reciprocal right for a ct
to recover for the injured parent’s loss of sersité

B. DISTRICT OF COLUMBIA

The District of Columbia recognizes the common lass of consortium claims of the parties 1
marriage. Recent case law has expanded the lossnsbrtium claims in the District of Columbia
prohibiting the contributorynegligence of one party to the marriage from prioindp the loss ¢
consortium claim of the other spouse.

On September 16, 1999,in the case of Massengdhéts. 737 A.2d 1029 (D.C. 1999) the District
Columbia Court of Appeals held that the injur@dgse’s contributory negligence does not bar thel
spouse’s claim for loss of consortium, that resuftem the defendant’s proven negligence.

Brief Facts:

The facts of this case reveal a basic automobilésiom at an intersection.The appellant wasperly
proceeding into the intersection west bound witgreen traffic signal when she was struck by
appellee, who was traveling east bound and fadedeid to the appellant. The appellee was negtifen
her failure to yield, which the lower court diddin

However, the lower court also found that the agmtlivas contributory negligent as she was not g
her eye glasses at the time of the accident althdwey license was restricted to require the u:
corrective lenses. Additionallyh¢ appellant was speeding and testified that she ivahe midst ¢
saying a prayer. It was noted by a witness driviagt to the appellant that he was able to slowcaisic
avoid hitting the appellee whom the appellant aksted that she saw as stpproached the intersecti
Thus the trial court found the plaintiff's actionareasonable and that she failed to exercise rabk
care, and thus was contributorily negligent.

Contributory negligence is a complete bar to recawehe District of Caimbia.However, the Court



Appeals did not apply the doctrine to the lossafsortium claim.

In its discussion of the law, the Court of Appeatted that a loss of consortium claim stands ség
and independent from a negligence claim, and anietigagainst the spouse who was contribut
negligent is not a bar to an action by the spoteaemg loss of consortium.

However, the Court held that the loss of consortalam depends upon whether the underlying clai
negligence against the defendant has been proven.

District of Columbia does not allow recovery preded upon parent-child consortium |65%.
C. VIRGINIA
There is no action for consortium allowable undeghia law2>%

COMPENSATORY DAMAGES

A. MARYLAND

Maryland does not have a per se cap on damages\éonby Statute §1108 of the Courts and Judic
Proceedings Article of the Maryland Annotated Cadeany action for damages for personal injur
which the cause of action arises on or after Julg9B6,an award for non-economic damages mz
not exceed $350,000.00(The Maryland cap on non-economic recovery) §28-was amended in 19
and the noreconomic damages cap was raised to $500,000.00afeses of action and extendel
wrongful death actiomarising after October 1, 1994 with an increas®1&,000.00 each year beginr
October 1, 1995 for causes of action arising betw@etober | of each year and September 30 ¢
following year. Under the statute, non economic mseain, suffering, iconvenience, physic
impairment, disfigurement, loss of consortium, tres non pecuniary injury.Furthermore, Beonomi
damages does not include punitive damages. lfulfyegjvards an amount for n@conomic damages tl
exceeds the limitation the Court shall reduce theunt to conform to the limitation.

In a wrongful death action in which there are twonaore claimants or beneficiaries, an awarc
noneconomic damages may not exceed 150% of thiation established above.

B. DISTRICT OF COLUMBIA
The District of Columbia doasot have a cap on compensatory damages.
C. VIRGINIA

While Virginia does not have a cap on compensadamages, there is a limitation on recovery in oa
medical malpractice actions.

In any verdict returned against a health care providemn action for malpractice where the act or at
malpractice occurred on or after August 1, 1999iclvtis tried by a jury or in any judgment ente
against a health care provider in such an actibictwis tried without a jury, the total amount reetable
for any injury to, or death of, a patient shall eateed $1.5 million. The maximum recovery limitkf.t
million shall increase on July 1, 2000, and eacly Juthereafter by $50,000 per yeagwever, th
annual increase on July 1, 2007, and the annuadase on July 1, 2008, shall be $75,000 per yest.
annual increase shall apply to the act or actsalpractice occurring on or after the effective daitéhe
increase. The July 1, 2008, increase shall beitédnnual increase.

D. NEW JERSEY

New Jersey does not statutorily limit the amourst tis recoverable by a plaintiff.Furthermore,



Jersey trial courts are directed not to disturly juerdicts unless it shocks judicial cons@enor i
manifestly unjust. Se€urey v. Lovett132 N.J. 44, 622 A.2d 1279 (1993).

E. DELAWARE

The purpose and object of awarding compensatoryadas is to impose satisfaction for inj
done.Jardel Co., Inc. v. Hughds23 A. 2d 518 (Del. Super 1987).There is no stayuaw in Delawar
which restricts the amount that can be awardeadonpensatory damages and in this regard, Del
policy favors recovery by injured parties and digapes of any limitations placed on recoveviarks v
Messick & Gray Construction, Inc2000 WL 703657 (Del.Super.Ct.)

F. PENNSYLVANIA

The Pennsylvania Constitution, Art. 3 § 18 prolsiltfie General Assembly from limiting the amour
recovery for injuries to people or property excémr worker's compensation. The Courts are nc
limited and may set aside jury awards if the exgesaward shocks the Court's conscience or sel
justice, or is clearly beyond reason, or is foundedprejudice or sympathy or a misconception o
law. Weed v. Kerr205 A.2d 858, 416 Pa. 233 (1965); Brown v. Oudkity Cah 117 A.681, 274 P
289 (1922).

G. WEST VIRGINIA

Section 55-7B-8 Sets forth the limit on liabilityrfnoneconomic loss against Health Care providers:

(a) In any professional liability action broughtaawst a health care provider pursuant to
this article, the maximum amount recoverable as pmreatory damages for
noneconomic loss shall not exceed two hundred fligusand dollars per occurrence,
regardless of the number of plaintiffs or the numbg defendants or, in the case of
wrongful death, regardless of the number of diatebs, except as provided in subsection
(b) of this section.

(b) The plaintiff may recover compensatory damagesoneconomic loss in excess of
the limitation described in subsection (a) of #gstion, but not in excess of five hundred
thousand dollars for each occurrence, regardlegseaiumber of plaintiffs or the number
of defendants or, in the case of wrongful deatbardless of the number of distributees,
where the damages for noneconomic losses suffeyethd plaintiff were for: (1)
Wrongful death; (2) permanent and substantial mlaysieformity, loss of use of a limb
or loss of a bodily organ system; or (3) permargntsical or mental functional injury
that permanently prevents the injured person framd able to independently care for
himself or herself and perform life sustaining witigs.

(c) On the first of January, two thousand four, anéach year thereafter, the limitation
for compensatory damages contained in subsect@nand (b) of this section shall
increase to account for inflation by an amount édoathe consumer price index
published by the United States department of labprto fifty percent of the amounts
specified in subsections (b) and (c) as a limitatf compensatory noneconomic
damages.

(d) The limitations on noneconomic damages conthinesubsections (a), (b), (c) and (e)
of this section are not available to any defendaran action pursuant to this article
which does not have medical professional liabiligurance in the amount of at least one
million dollars per occurrence covering the medicgliry which is the subject of the
action.



(e) If subsection (a) or (b) of this section, aaaad during the regular session of the
Legislature, two thousand three, or the applicatimreof to any person or circumstance,
is found by a court of law to be unconstitutional atherwise invalid, the maximum
amount recoverable as damages for noneconomidoasprofessional liability action
brought against a health care provider under ttiisle shall thereafter not exceed one
million dollars.

PUNITIVE DAMAGES

A. MARYLAND

In product liability cases, the “actual malice” mesary to support an awartipunitive damages is act
knowledge of defect and deliberate disregard obeqnences; the standard looks to state of minke
defendant. AC&S, Inc. v. Godwji340 Md. 334, 667 A.2d 116 (1995). The Court muskestdown a
violative of due procesa punitive damages award that is out of all pribgno to both harm caused ¢
perniciousness of conduct. Alexander & Alexandac. lv. B. Dixon Evander & Assocs. In88 Md
App. 672, 596 A.2d 687 (1991), cert. denidd6 Md. 435, 605 A.2d 137 (199Zp support an award 1
punitive damages, there must first be an award t#ast nominal compensatory damadé#sntgomen
Ward Stores v. Wilsari01 Md. App. 535, 647 A.2d 1218 (1994), aff'd inrpaiev'd in part 339 Md
701, 664 A.2d 916 (1995); see aBbell Oil Co. v. Parke?65 Md. 631, 291 A.2d 64 (197Zaldor, Inc
v. Bowden 330 Md. 632, 625 A.2d 959 (1993). Punitive damages prohibited in pure breach
contract cases. Schaefer v. Millde2 Md. 297, 587 A.2d 491 (1991).

Malice is an absolute prerequisite to the recowdrpunitive damages. Palmer Ford, Inc. v. W@
Md. App. 390, 500 A.2d 1055 (1985). Punitive dansages not recoverable unless the plaintiff pr
actual malice, as opposed to gross negligence gslidch malice, by clear and convinc
evidence. Ellerin v. Fairfax Saving337 Md. 216, 652 A.2d 1117 (1995); see @swenstlinois, Inc. v.
Zenobig 325 Md. 420, 601 A.2d 633 (1992). Actual malicaais act performed with evil or rancort
motive influenced by hate, the purpose being dediledy and wilfully to injure the plaintiff and méaye
inferred from circumstantial evidence. K&K Mgmtndl. v. Lee 316 Md. 137, 557 A.2d 965 (198%e¢
alsoBattista v. Savings Bank of Baltimgi@7 Md. App. 257, 507 A.2d 203 (1986). Actual malinee
product liability case is evidenced by actual krexlge of a product defect and deliberate disregiitue
consequences. Owens-lllinois, Inc. v. ZenpBRb Md. 665, 602 A.2d 1182 (1992). However, pus
damages cannot be recovered in action under thegfiodeath statute. Cohen v. Ruf® Md. App
83, 460 A.2d 1046 (1983).

The purpose of punitive damagesist only to punish defendant for egregiously baddemt toward th
plaintiff, but also to deter defendant and othenstemplating similar behavior.Owe&rning Fiberglas
Corp. v. Garrett343 Md. 500, 682 A.2d 1143 (1996). Punitive damages assessedgainst eac
defendant individually and not as joint and sevéiedlility among joint tort-feasors. Owerti$inois v.
Armstrong 87 Md. App. 699, 591 A.2d 544 (1991), aff'd in padgv'd in parf 326 Md. 107, 604 A.2d «
(1992).

In the tort of interferece with contract, the award of compensatory dasdéigea nominal amount
sufficient to support recovery of punitive damageise Aid Corp. v. Lake Shore Investp298 Md. 611
471 A.2d 735 (1984).A plaintiff may not recover fbqgiunitive damages on @mmmon law claim ar
treble damages on a statutory claim based on saorgwNatural Design, Inc. v. Rouse 202 Md. 47
485 A.2d 663 (1984).

Maryland courts have never awarded punitive damages nonintentional tort action involving on
property damage. U.S. Gypsum Co. v. Baltim8&6 Md. 145, 647 A.2d 405 (1994).

B. DISTRICT OF COLUMBIA



In the District of Columbia, punitive damages aat favored in lawSere v. Group Hospitalizatic
Inc., 443 A.2d 33 (D.C. 1982), cedenied 459 U.S. 912 (1982). The purpose of punitive darsagéc
punish a person for outrageous conduct which iscioak, wanton, reckless, or in willful disregam
another’s rights and to deter him and others fromilar activity in the future. Nepera Chem. Inc.Sea-
Land Service, In¢.794 F.2d 688 (D.C. Cir. 1986); see al4assiliades v. Garfinckel/¢192 A.2d 58
(D.C. 1985). Where the basis of a complaint is ¢neaf contract, punitive damages will lie only wé
the alleged breach merges with, and assumes actéracd willful tort. Srour v. Barne$70 F. Supp. 1
(D.D.C. 1987); Hammerman v. Peacp6R7 F. Supp. 911 (D.D.C. 1985). Punitive Damagease
tortious act are available when a defendant’s ufllbgonduct is accompanied by fraud, iliiwdisregart
of a plaintiff's rights or other circumstances temd to aggravate the injurpyer v. William S
Bergman 657 A.2d 1132 (D.C. 1995). A plaintiff's claim f@unitive damages requires proof by ¢
and convincing evidence of the commission of tiieand of the outrageousness of the condlatatha
Woodner Co. v. Breedefi65 A.2d 929 (D.C. 1995). The death of a fedsor terminates liability f
punitive damages. Id

Whether actual damages are a prerequisite to perdémages is alssue on which there is a split
opinion between the D.C. Court of Appeals and th®. Lourt of Appeals for D.C. Circuit. The lo
court holds that actual damages are prerequisiaa taward of punitive damages. Zanville v. Gabfd
A.2d 1000 (D.C. 1989); Dresser v. Sunderland Amndnts Ass'nd65 A.2d 835 (D.C. 1983). T
federal court holds that compensatory damages ineelde shown to establish a basis for the asset
of punitive damages. Camalier & Buckley - Madistnt;. v. Madison Hotel, In¢513 F.2d 407 (D.(
Cir. 1975); Butsee Jordan v. Medléjil F.2d 211 (D.C. Cir. 1983) (award of punitivemdae
impermissible without valid a basis for compensatdamages). However, a plaintiff need not p
anything more than nominal actual damages to ju#tié imposition of punitive damagd®obinson \
Sarisky 535 A.2d 901 (D.C. 1988).

C. VIRGINIA

Punitive damages are recoverable “only where tisengisconduct or actual malice, or such reckles
or negligence as to evince a conscious disregarthefrights of othersGiant of Virginia, Inc. v
Pigg 207 Va. 679, 685, 152 S.E.2d 271, 277 (1967). Aenidnt's conduct will support punit
damages where the blood alcohol is 0.15 percenbtiaat conditions are met. Va. Code Ann. §88.01-44.5

In actions accruing on or after July 1, 1988, thera $350,000 limit on punitive damage awards.
Code Ann. 8 8.0B8.1. The plain meaning of the section dictatestti@cap on punitive damage aw:
applies to the action as a whole and not to ea@dndant. Al-Abood v. EI-Shamar17 F.3d 225 (4
Cir. 2000).

Public policy in Virginia permits the purchase obiurance coverage for punitive damages arising
negligence, including willful and wanton negligenbet not intentional acts. Va. Code Ann. §382¢
Punitive damages are also available where thatjffavas subject to intimidation, harassment, leitce
or vandalism motivated by the plaintiff's race, rattity or religion, Va. Code Ann. §8.042.1, an
stalking. Va. Code Ann. §8.01-42.3.

Generally, punitive damages not allowed for breafcbontrat. However, where the conduct constitu
breach amounts to criminal indifference or an iretefent willful tort, due to oppressive, malicioog
wanton behavior by the breaching party, punitiveexemplary damages may be recoveraidlergan v
American Fam. Life Assur. CAb59 F. Supp. 477 (W.D. Va. 1983). See @soth v. Robertsgr236 Va
269, 374 S.E.2d 1 (1988); Kamlar Corp. v. Hal34 Va. 699, 299 S.E.2d 514 (1983).

A finding of compensatory damages is a prerequisiten award of punitive damag&zay v. America
Motorists Ins. Cq.714 F.2d 13 (4Cir. 1983).A 1982 amendment to Code allows the wegp for
punitive damages in wrongful death actions wherathldeesulted from willful or wanton condt




although the amendment is not retroactive. Estat&rmentrout v. International Harvester C647 F
Supp. 136 (W.D. Va. 1982). Punitive damages natveable upon the death of a party liable for iy
Va. Code Ann. §8.01-25.

D. NEW JERSEY

The New Jersey “Punitive Damages Act,” N.J. Stain A82A:155.9, applies to cases filed after Octc
29, 1995 and imposes limitations on the amountuniitfye damages in certain civil cases. The Acts
punitive damage awards in all civil cases excepse¢hinvolving discrimination, civil rights, & crimes
AIDS testing, disclosure, sexual abuse and injuciessed by drunk drivers..lth all other civil case
punitive damages are limited to $350,000 or five times the cemsatory damages, whichever is gre
All other aspects of the Act apply all civil cases. The Act sets forth the standardawarding punitiv
damages and provides that a plaintiff must provelesr and convincing evidence that the harm sed
was the result of the defendant’s acts or omissiomgpled with willful wamon disregard of persons w
may be harmed or by actual malice. Factors forrg'guconsideration of a punitive damage av
include:(1) the likelihood serious harm would arfsem a defendant’'s conduct (2) the defend:
awareness or reckless disregtrdt such harm would occur (3) the defendant’soastupon learning i
initial conduct would likely cause harm and (4) theation of the conduct or concealment of it bg
defendant.

When assessing the amount of punitive damagesyaray considerProfitability of misconduct to tt
defendant, when the misconduct terminated, andié¢fiendant’s financial condition. The Act provi
defendants with the right to bifurcated trial upequest.

E. DELAWARE

Punitive damages may be awarded if a jury fitidg the defendant’s actions were motivated by :
form of malice. The defendant’s conduct must reftamscious indifference or an “I don’t care” aitlt
towards the rights of the plaintiff. Chloroben Cheah Corp. v. Comegy®el. Supr., 464 A.2d 887
(1983). If an error of judgment is involved, thendar must be readily apparent and conscic
ignored. Jardel Co. v. Hughd3el. Supr., 523 A.2d 518 (1987). The amount of sdamages should
reasonably related to all of the surrounding cirstamces. Guthridge v. Pen-Mdel. Super., 239 A.z
709 (1967).

As a general rule, punitive damages are not reeterfor breach of contradVhite v. Metropolita
Merchandise MartDel. Super., 107 A.2d 892 (1954). If a breach aftmct amounts to tort, n@ver
punitive damages may be available. Casson v. NatimDel. Super., 455 A.2d 361 (1982). ~
Delaware Supreme Court has found that it is notnaggublic policy for insurance contracts to c«
punitive damages. Whalen v. On-DeBlel. Supr., 514 A.2d 1072 (1986).

F. PENNSYLVANIA

Punitive damages are damages other than compensatoages or nominal damages, awarded age
person to punish him for his outrageous conducaceordance with Restatement (Second) of Torts
(1977)._ Chambers v. Montgome#d11 Pa. 339, 192 A.2d 355 (1963). Punitive damagkde allowec
for torts committed wilfully, maliciously or so alessly as to indicate the wanton disregard ofitjtes
of the parties injured. Thompson v. SwaBk7 Pa. 158 176 A. 211 (1934).

There is no insurance coverage as matter of ppblicy for a tortfeasor personally guilty of intentiot
or of wanton misconduct resulting in punitive daesgEsmond v. Lisci®09 Pa. Super. 200, 224 A
793 (1966). The liabily for punitive damages imposed upon a principalaovicarious basis may
shifted to the insurer. Esmondupra. However, one court has held that punitive damad@sno
constitute “damages” pursuant to the policy languayeed v. Allstate Ins365 R. Super. 136, 5.




A.2d 10 (1987).

Punitive damages may not be recovered absent airghat actual damage$homas v. Americe
Cystoscope Makers, Inetl4 F. Supp. 255 (E.D. Pa. 1976). Punitive damagesd not bear a reasons
relationship to compensatory damages. Kirkbridéisbon 521 Pa. 97, 555 A.2d 800 (1989). Puni
damages are not available under the Human Relafionddoy v. Angelone554 Pa. 134, 720 A.2d 7
(1998).

Punitive damages cannot be imposed upon an inforréhe alleged neglient infliction of emotion:
distress or “bad faith” arising simply from a brkaof contract of insurance, prior to July
1990. D’Ambrosio v. Pennsylvania Nat'l Mut. Cass @94 Pa. 501, 431 A.2d 966 (1988)¢cClaine v
Allstate Ins, 317 Pa. Superl54, 463 A.2d 1131 (1983). The Pennsylvania legistaenacted a “bi
faith” statute, 42 Pa. Cons. Stat. § 8371, effectluly 1, 1990, which permits the recovery of e
(prime rate plus 3%), punitive damages, attornéges and costs if “bad faiths proven against ¢
insurer by an insured. Punitive damages may be segh@nd collected from the estate of a deci
defendant; there is no per se prohibition. G.J.Johnson713 A.2d 1127 (Pa. 1998).

Because the N&ault Motor Vehicle Insurance Act abolishes tabllity except in enumerated instan:
the tort right for punitive damages in an actioisiag from a motor vehicle accident does not efistar
accident prior to October 1, 1984. Reimer v. DeliSD1 Pa. 662, 462 A.2d 1308 (1983). Pun
damages are not recoverable under the statutonsurgd and underinsured motorist provisions o
MVFRL. Robson v. EMC Ins. Cqgs785 A.2d 507 (Pa. Super. 2001).

G. WEST VIRGINIA

In West Virginiag a jury will not be permitted to return a verdittpunitive damages without a finding
compensatory damages. Punitive damages must basonable relationship to the potential of h
caused by the defendant’s actions. Garnes v. Ftednémdfill, Inc, 186 W. Va. 656, 413 S.E.2d ¢
(1991). A jury must consider fiviactors in awarding punitive damages: 1) punitiaendges should be
reasonable relationship to the harm that is likelpccur from the defendant’s conduct as well asatior
that actually has occurred; 2) jury may consid@rebensibility of the defafant’'s conduct; 3) whett
the defendant profited from his wrongful conduc); punitive damages should bear a reasol
relationship to compensatory damages; and 5) tfendant’s financial positiorXO Production Cor|
v. Alliance Resources Cord87 W. Va. 457, 419 S.E.2d 870 (1992). When the tr@irt reviews a
award of punitive damages, the court should, airanmum, consider those five factors given to jup
consider, as well as the following additional fastq1) the costs of litigatior(2) any criminal sanctiol
imposed on the defendant for his conduct; (3) ahgrocivil actions against the same defendant bae
the same conduct; and (4) the appropriatenessrifiym damages to encourage the fair and reasc
settlements when a clear wrong has been comm@aaes v. Fleming Landfill, Inc186 W. Va. 65¢
413 S.E.2d 897 (1991).

An insurer may be held liable for punitive damaéfmsthe refusal to pay an insured’'s property dar
claim if such refusal is accompanied by malicioutention (actual malice) to injure or defraud. ‘tAal
malice” may be demonstrated by evidence that tearar actually knew that the insured’s claim
proper, but willfully and intentionally denied tletaim. Hayseeds Inc. v. State Farm Fire & Chg7 W
Va. 323, 352 S.E.2d 73 (1986); See aBerry v. Nationwide Mut. Fire Ins. Cdl81 W. Va. 168, 3¢
S.E.2d 367 (1989). Actual malice may also be demnatesl by evidence that the insurer actually k
the claim was proper, but nonetheless actetiull§l, maliciously and intentionally in failing teettle th
claim on behalf of the insured. Shamblin v. NatiadavMut. Ins. Cq.183 W. Va. 585, 396 S.E.2d i
(1990).

In actions of tort, where gross fraud, malice, agpion, or wanton, willful, or okless conduct
criminal indifference to civil obligations affectinthe rights of others appear, or where legisl



enactment authorizes it, a jury may assess exeynpbamitive, or vindictive damage&oodwin v
Thomas184 W. Va. 611, 403 S.E.2d 1B991). In assessing punitive damages, the tridacfshouls
take into consideration all circumstances surroug@i particular occurrence including the naturé¢he
wrongdoing, the extent of harm inflicted, the irttef the party committing the adhe wealth of th
perpetrator, as well as any mitigating circumstanice

Punitive damages should bear a reasonable relbipns the harm that is likely to occur from
defendant’s conduct as well as the harm that haslic occurred. If the defelant profited from h
wrongful conduct, the punitive damages should resritre profit and should be in excess of the psn
that the award discourages future bad acts. Panitamages should bear a reasonable relations
compensatory damages, however, ratios of 500 tee hatper se unconstitutionall.XO Prod. Corp. \
Alliance Resources Cordl87 W. Va. 457, 419 S.E.2d 870 (1992).

WRONGFUL DEATH/SURVIVAL CLAIMS

A. MARYLAND

According to 8 3-904f the Courts and Judicial Proceedings Articleh& Maryland Annotated Code
wrongful death action shall be for the benefitlu wife, husband, parent, and the child of the als®
person. If there are no persons who qualify undesé aforementied beneficiaries, an action shal
for the benefit of any person related to the demggmerson by blood or marriage or who was tc
dependent upon the deceased. As to limitationsaofagjes, for the death of a spouse, minor chil
parent of the mmor child, damages awarded are not limited orricst by the pecuniary loss or
pecuniary benefit rule, but may include damagesrfental anguish, emotional pain and suffering, td
society, companionship, comfort, protection, méaritare, parstal care, filial care, attention, advi
counsel, training, guidance, or education wherdiegdge. For the death of an unmarried child, w
older than 21 years of age, or the parent of actiho is not a minor child, the damages awardetl
this section are not limited or restricted by the péamy loss or pecuniary benefit rule, but may e
damages for mental anguish, emotional pain andesoff, loss of society, companionship, com
protection, marital care, parental care, filial esarattention, advice, counsel, training,
guidance.Furthermore, the Act only allows one actigth respect to the death of a person. The ¢
must be brought within three years of the deatthefinjured person, unless the death was caused
occumtional disease, in which case the action mustrbaght within 10 years of the time of deatt
within 3 years of the date when the cause of deathdiscovered - whichever is shorter.

It should be noted that according to the EstatesTansts Article of the Maryland Annotated Code
401, a Personal Representative is entitled to bairgurvival action” on behalf of the deceasec
injuries suffered just as if the deceased werealiv

§ 3-904.Action for wrongful death.

(a) Primary beneficiaries. -An action under this subtitle shall be for the benefithe wife
husband, parent and child of the deceased person.

(b) Secondary beneficiaries. i there are no persons who qualify under subseca), an actic
shall be for the benefit of any persotated to the deceased person by blood or ma
who was wholly dependent upon the deceased.

(c) Damages to be divided among beneficiariesin an action under this subtitle, damages
be awarded to the beneficiaries proportioned toirthey resulting from the wrongft
death.The amount recovered shall be divided amoadeéneficiaries in shares direc
by the verdict.

(d) Damages if spouse or minor child dies.For the death of a (1) spouse, (2) minor child

8§7-



parent of a minor child, or (4) an unmarried childo is not a minor child if the child
21 years old or younger or a parent contributed 50%hore of the child's support witl
the 12 month period imediately before the date of death of the child tamage
awarded under subsection (c) are not limited otriotsd by the "pecuniary loss"
"pecuniary benefit" rule but may include damagesnfr mental anguish, emotional
and suffering, loss adociety, companionship, comfort, protection, mhigtre, parent
care, filial care, attention, advice, counsel, rirgj, guidance, or education wh
applicable.

(e) Damages if unmarried child, who is not a minor, dis.- For the death of child not debec
under subsection (d) or a parent of a child, whaas a minor child, the damac
awarded under subsection (c) are not limited otrictsd by the "pecuniary loss"
"pecuniary benefit" rule but may include damagesiental anguish, emotionahin ant
suffering, loss of society, companionship, comfanptection, care, attention, advi
counsel, training or guidance where applicable.

The non-economic damages cap of §108-of the Court's and Judicial Proceedings art€léhe cod
applies to wrongful death casé&$.

Cause of Action Non-Economic Cap | Wrongful Death Two
Arising On or After: on Damages| or More
Beneficiaries

July 1, 1986 $350,000 N/A
October 1, 1994 $500,000 $750,000.00
October 1, 1995 $515,000 $772,500.00
October 1, 1996 $530,000 $795,000.00
October 1, 1997 $545,000 $817,500.00
October 1, 1998 $560,000 $840,000.00
October 1, 1999 $575,000 $862,500.00
October 1, 2000 $590,000 $885,000.00
October 1, 2001 $605,000 $907,500.00
October 1, 2002 $620,000 $930,000.00
October 1, 2003 $635,000 $952,500.00
October 1, 2004 $650,000 $975,000.00
October 1, 2005 $665,000 $997,500.00

In an action instituted by the personal represeetatgainst a torfeasor for a wrong which resultec
the death of the decedent, the personal representafy recover the funeral expenses of the dec¢ent
to $2,000 in addition to other damages recoveriattiee actiorel



B. DISTRICT OF COLUMBIA

A wrongful death action shall be brought by thespeal representative of the Deced&AA wrongful
death action shall be brought within one (1) ydardhe death of the injured persé#.

Damages under the Wrongful Death Act go solehheoltenefit of the spouse and next of HThe firs
element is pecuniary loss, calculated as the arshaake of the decedent's dependents in the de&
earnings, multiplied by the decedent's work lifgpestancy, and discounted to present vafi@he
second element compensates tloe value of services lost to the family as a itestilthe deceden
death’®The reasonable expenses of the ldlsess and burial are also included in the dar
calculation2¢Z

A survival action is brought by the legal represtime of the decedeRt&The damages in a survi
action go to the benefit of the estate of the dewstdand areirhited to the loss of the decede
prospective net lifetime earnings discounted tos@né wortH®!The Plaintiff may also recover fi
conscious pain and suffering suffered by the detguléor to deat#%

C. VIRGINIA

Virginia allows a personal representative to bamgaction for a claim for wrongful dedt#The gener:
class of beneficiarie®r a wrongful death claim are the surviving spoubke children of the deceas
and any child of the deceased's children, or ifegh® none such, then the parents, brothers atedssz
the deceased, or if the decedent has left bothviugvspoug and parent or parents, but no chil
grandchild, the award shall be distributed to tinevising spouse and such parent or paréatBamage
include sorrow, mental anguish and solace which rmajude society, companionship, comf
guidance, kindly offices and advice of the decedenmpensation for the recently expected los
income of the decedent, and seevigrotection and care and assistance provided doyleledent (the
must be some showing that the decedent providatsfunoney or support to the beneficiaries) expt
for the care, treatment, hospitalization of theedisnt, incident to the injury neéing in death, reasonal
funeral expenses and punitive damagé&3here is no cap on damages for wrongful death igikfia.

§ 8.0156 provides that the right of action under the Vgfah Death Statute shall not determine, nol
action, when brought, abate by the death, disswiutr other termination of a defendanthen a persc
who has brought an action for personal injury giesding the action, such action may be revivedé
name of his personal representative.lf death reddtom the injury for which the action was oridig
brought, a motion for judgment and other pleadisigsll be amended so as to conform to §&0,1an
the case proceeded with as if the action had bemmght under such section. In such cases theréls
but one recovery for the same inji#*And such recovery cannot include mental anguisin pe
suffering of the deceaséé’

D. NEW JERSEY

New Jersey has a statutory cause of action for gfubreath'The beneficiaries of a wrongful de
action are those persons that could have had astaté interest in the cledent's estate and in

proportion that they were entitled to tak&Any action brought under the New Jersey Autist b
commenced within 2 years after the death of thedect”®! The New Jersey wrongful death statu
remedial in nature rather than penal, thereforétiperdamages are not, awardé&d.

E. DELAWARE

Delaware has codified its wrongful death acti&#The beneficiaries of such an action shall be a sg
parent and childre&If there are no beneficiaries as named above, tonacan then be brought by ¢
person related to the deceased by blood or martfgée statute of limitations for a wrongful de
action is two (2) yeard®lin a wrongful death action, a plaintiff is not li@id to simply recoverir



pecuniary damages and in determining the amouan @ward, a jury can osider such factors as los:
contribution for support, loss of parental, marihd household services, reasonable funeral e@p
and mental anguish to the surviving spouse andafekin 2!

F. PENNSYLVANIA

In Pennsylvania a wrongful death action must be mented within one (1) year after de&HA
wrongful death action may only be brought by thespeal representative of the decedent unti
months after the death of the deced&#after that time, a personal representative or agng@n entitle
by law may bring the action and act as trustee itnl on behalf of all persons entitlet
damage&®Beneficiaries include the following: spouse, cheldr or parents of the deceased ant
damages recovered shall be distributed to the luéeméés in the proportion they would take the pei
estate of the decedent in the case of intestacywdtut liability to creditors of the deceased pet
under the Pennsylvania 1a8#!The plaintiff shall be entitled to recer; in addition to other damag
damages for reasonable hospital, nursing, medioakral expenses and expenses of administ
necessitated by reason of injuries causing d&th.

G. WEST VIRGINIA

In West Virginia a personal representative can doran wrongful death action on behalf of
deceasel®There is a two year statute of limitations on wiohgleath action§2!The court or jur
may award such damages as to it may seem faiuatidajnd, may direct in what proportions the dars
shall be distributed to the surviving spouse anittidm, including adopted children and stepclatdr
brothers, sisters, parents and any persons whofimareially dependent upon the decedent at the 6i
his or her death or would otherwise be equitabltitled to share in such distribution after mal
provision for those expenditur®! A jury or court can consider mental anguish, ankhe® loss ¢
services and income, costs of final illness, reabln fureral expenses suffer
"dependentsi®®3, i.e., surviving spouse, children, stepchildren, brothsisters, parentsnd any persot
who were financially dependent on the deceased.

CONSIDERATION OF STATUTORY LIABILITY AND STANDARDS

In addition to common law standards which may ingplebility, certain statutory provisions exist wh
serve to impose strict liability in one form or #mer on the owners and operators of malls, |
establishments and commercial enterprises.

A. Liability of Owners, Managers & OccupantsUnder CERCLA

In recent years, the development of a body of fdstatutory law dealing with environmental haz
and the imposition of liability for the existencktbese hazards, has imposed upon ownersages ar
occupants of real property an additional group iabilities that the parties cannot always avoic
contractual provisions or the exercise of due clreder the=ederal Comprehensive Environmente
ResponseCompensation and Liability Act of 1980 (CERCLA)it gives the Environmental Protect
Agency (EPA), the power to recover its costs iranlag up a hazardous waste site from, among o
the "owners and operators" of the facility. Thisiso known as th8uperfund Law and as amended
theSuperfund Amendment and Reauthorization Act of 1986(SARA), both Federal and St:
Governments have authority to respond to releasddlaeatened releases of hazardous substanc
thereby protect the public and environment.

The term "hazardous ssfiances" is broadly defined under CERCLA and ac@oying regulations au
include toxic pollutants, hazardous air pollutanigler the Federal Clean Air Act and any "emine
hazardous chemical substance or mixture".Couresprieting CERCLA have concled that the statL
allows for the imposition of joint and several ligtlp among all potentially responsible parties @i



The Court's construing CERCLA held that partiesiidied as responsible persons in CERCLA 8§10
arestrictly liable for the elease of a hazardous substance. Recent judic@éiales have dealt with
range of factual situations evidencing broad appbo of the statute for imposing upon landlords
tenants as "tenants and operators." Liability u@ERCLA is imposed upoboth current owners a
operators and past owners and operators of fasilian which a release of hazardous substance kex
place. Accordingly, an owner/operator of a comnarecility, must constantly police all tenantsoirdel
to prevent the teant from causing any environmental impact on tlwoerty. Lease terms should req
that pre-lease and pdstase environmental audits of the property be cordluand under the law
owner must exercise due care to prevent a tenamt dontaminating the property.

The bottom line for owners/operators of commertaallities is to make certain that the tenant iglith
compliance with the law and that indemnificationysions protect the owner/operator from liability.

B. The Americans With Disability Act (ADA)

Title 1l of the ADA took effect on January 26, 1®@9and prohibits discrimination against individt
with disabilities in the "full and equal enjoymerdf all public facilities and services. Places oblic
accommodation includes placesf lodging, convention centers, cultural facilitiesetail sale
establishments, service establishments (such adramats, banks and doctors' and lawyers' offiane
any business in which the public is allowed acdgsesumably including insuranampanies).lt |
discriminatory under the ADA to fail to remove sttural, architectural and communication barriel
existing facilities where such removal is "readilghievable, easily accomplished, and carried oth
little difficulty or expense.n determining whether removing a structural barigereadily achievabl
such considerations as the nature and cost of dwifioation and the size, financial resources, typd
of business are pertinent.If the removal of a kans not readily achiable, the goods or services n
be made available through alternative methods, evtieing so is readily achievable.

New facilities must be readily accessible and wesdiyl individuals with disabilities except whereis
structurally impractical to doos Regulations have been issued by the Architelcamd Transportatic
Barriers Compliance Board which must be utilizeidpto making any structural changes.

Title 11l of the ADA may be enforced by the Attomn&eneral or by private lawsuit. The Attorn@gnere
must investigate complaints and undertake compdiaegiews. Title IlI's remedies can include ordg
the alteration of facilities to make them accessilbhonetary damages to aggrieved persons anc
penalties of up to $50,000.00 for a fivédlation and $100,000.00 for subsequent violatidrigs sectio
of the ADA states that "the monetary damages aherauch relief as courts may grant" does not de
punitive damages.

C. Occupational Safety and Health Act (OSHA)

In 1970, Congress enacted the WilliaBteiger Occupational Safety and Health Act of 19fi6.state
policy of the Act is to assure, so far as possible&ry man and woman in the nation safe and hei
working conditions and to preserve the nation'snén resources. Thus, the purpose of OSHA
eliminate dangerous conditions in the work placel 8 prevent the first accidenand it has been si
that avoidance of minor injuries, as well as majoes, was intended to be within the purview o
statute. The Act represents a decision to requfegsiards for the health of employees even if
measures substantially increase production cobts Occupational Safety and Health Act has beerc
the most revolutionary piece of labor legislat&ince the National Labor Relations Act, and it bast
hailed as a new "bill of rights" for employees, @sdfor the most part a sound and constructive law.

OSHA attempts to accomplish its broad objectivesubh many means, including the stimulatidn o
employers and employees to institute new, and tbegieexisting programs for providing safe
healthful working conditions, providing that empéog and employees have separate but depe



responsibilities and rights with respect to achigwsafeand healthful working conditions; authorizing
Secretary of Labor to set mandatory occupatiomaidzrds; providing continuing occupational heaitt
safety research, including research into psychoddgiactors involved; providing training programs;
providing an effective enforcement program; andebgouraging the states to assume responsibili
occupational safety and health to the greatesnhegtassible.lt is thus clear that OSHA provides@ak
spectrum of powers for use by the Secretdéyator in reducing exposure to hazardous condstiorthe
workplace, and that cooperation among all levelgamfernment and the voluntary compliance of
employers and employees are essential ingredientsutcess. As with any highly complex legigin
untempered by the forge of judicial review, onlgnéi - and cases will reveal judicial reaction ar
philosophy relating to the statute as particulastual settings arise.lt must be emphasized the
criminal and civil penalty provisions of th&ct are severe; that the time periods for contgsti
appealing the decisions of the effectuating agenare very short; and that the rules and regule
promulgated under OSHA are being frequently expdndeleted, or modified.

The Occupational $ety and Health Act of 1970 (OSHA) is extremely &dan its coverage.Because
the broad definition of "employer” under the Ad¢thas been estimated that the Act applies to niax
five (5) million businesses and about sixty (60)lion employees, or about thréedrths of the civilia
labor force. The size of a business, for purpo$éseoOccupational Safety and Health Act, is ivelet
and the type of activity of a business is similasfyno consequence in deciding whether an empls
covered by the Act.

It has been held, however, that since Congresshtinvas to protect working men and women 1
hazards at their place of employment, a standasthplgated pursuant to the Act cannot be extenc
provide protection for pedestrians or other eomployees.And OSHA does not apply where a worl
an independent contractor and not an employeesabimer.

An employer may carry out its statutory duties tiyio private arrangements with third parties, but
does so and those duties argleeted, it is up to the employer to show why hanca enforce tr
arrangements he has made, if he cannot make thigrglnhe must take the consequences and his f
remedy lies against the private party with whom Hazes contracted and whose breaclposes th
employer to liability.

Congress has defined "employer" for purposes of Abeto mean a person engaged in a bus
affecting commerce who has employees, other thatJthted States or any state or political subdiw
of a state.

STATE STATUTORY LIABILITY

A. MARYLAND

Under Maryland law, the violation of a statute odipance may constitute “negligence per se.” Inet
for the statutory violation to be negligence per the violation must be the proximate cause o
plaintiff's injury. Maryland also has a number of statutes which ateenpad after Federal law whi
imposes similar liability such as the Maryland Quational Safety Act (MOSH).

Liability may also be established by showing thet wrongdoer failed to comply with a coeéifi law. Ir
Maryland, a violation of a statute or ordinancgeserallyevidence of negligence, and does not constiti
negligence as per §&!

For example, a pedestrian who crosses a streetebrtuntersections containing crosswalks is
negligent per sB*A pedestrian is merely required to look for, anelgito traffic of which the pedestri
should be awarg®!As an anomaly to this general rule regarding violabf a statute, violation of t
statute prohibiting a pedestrian from crossingraestagainst a "Don't Walk" signal is negligence s



due to the wording of the statute itSé#f.

For traffic accidents, Maryland follows the boulevaule®®Under this rule, a driver at an intersec
who is required by statute to stop before entettirgintersectioni., the unfavored driver) must yis
the right-ofway to a driver who is not so required (i.e., thedred driver). Where the unfavored dr
fails to follow this rule, he is liable to the faredl driver for a resulting accident unless the faddriver
engaged in unlawful conduct (e.g., speeding) aatl¢thnduct was a proximate cause of the accidt
should be noted that this rule does not protectabered driver from a suit by a passenger in twfe
driver's caf?

B. DISTRICT OF COLUMBIA
VIOLATION OF REGULATION/STATUTE - CAN BE NEGLIGENCE PER SE2%
The District of Columbia allows this doctrine where

(1) There is a statute or regulation which was tthto protect persons in the plaintiff's posi
or prevent the type of accident that occurred.

(2) The plaintiff can establish his relationshigthe statute or regulation (i.e. the statute appt
him or her).

(3) The defendant has not put forth evidence ergusis violation of the statute or regulation.

The Courts allow the statute or regulation to betdtandard of care, which the insured’s conduittbe
measured against.

EXAMPLE:

The District of Columbia Industrial Safety Statute

Section 36-228 of the District of Columbia Code§1pPstates:

Every employer shall furnish a place of employmestich shall be
reasonably safe for employees, shall furnish amdsagety devices and
safeguards, and shall adopt and use practices, smeaethods,
operations, and processes which are reasonableasdfeadequate to
render such employment and place of employmenonedide safét

The Code goes on to define “Employer” asicludes every person, firm, corporation, partngrssiocl
association, agent, manager, representative, emi@m, or other persons having control or custodyng
place of employment or of any employ&&For this statute to be applicable, The DistrictCaflumbice
Court of Appeals has held that there must not telyownership of the construction site, but the Or
mustreserve the requisite and specific authority of camol over the construction work and the
workers, to such a degree that it establishes itshe Owner’s] control of the place of employmer
sufficient to make the Owner the employer of the Riintiff for purposes of the statutet2!

One of the leading cases on point regarding tlitts and the requisite amount ohtrol necessary
render a finding against the ownefMigudt v. Potomac Electric Power Company supra. In that ca
the District of Columbia Court of Appeals did fiticat PEPCO did retain control of the workplace
sufficient degree to find the stée applicable to the Defendant; and thus the diefiets’ violation of th
statute allowed the plaintiff to recover for thendaes sustainé&!However, the Court noted tl
PEPCOspecifically contractedwith the contractor to retain authority to perfoother work itself c
through others on the job site, and could adjusstibcontractors schedi®!The Court noted that,




“This combination of circumstances establishes ribguisite employeemployee relationsh
even though PEPCO did not hire or pay Traudt oremtfse control the terms of |
employment 2!

Traudtcites the case of Martin v. Hyman Constr.&®to further emphasize that the duty of
care imposed by the statute is braatthan its common law counterpart because it isinmmen
not only upon employers as defined at common lawakso upon every person having contr
custody of the place of employmé##

C. VIRGINIA

Under Virginia law, violation of a statute or ordimce may constitute “negligence per $&€inh order fo
the statutory violation to be negligence per seMiblation must be the proximate cause of thenjiféis
injury. Where the statutory violation is the prosit® cause of thenjury, the violation will support
recovery because the violation “is the failure xereise that standard of case prescribed by aldtigi
body."2W%Although negligence per se is a commaw-doctrine, the General Assembly of Virginia
codified it in Virginia Code Section 8.01-221.

BAD FAITH
GENERAL OVERVIEW

In a recent bad faith claim in which the insuredsulght action against liability insurer to recoter bad-
faith failure to settle within policy limits, fray@nd intentional infliction of emotional distresise Uniter
States Supreme Court held that award of $145 million in punitive damages on a rb$lion
compensatory judgment violated due process by gagaoperty without due process of law.( State F
Automobile Insurance Company v. Campbell, 538 W@, 155 L.Ed. 2d 585, 123 S.Ct.1513 (2003)
The court stated that in most cases, punitive dasagvards that are 10 times the size of compeny
damages awards will violate due process requiresnent

Moreover, in such cases in which substantial cormgimy damages are awarded, punitive da
awards that are more than the compensatory danaag®e constitutionally infirm.In this case, Sta
Farm had determined that liability was likely bafused to settle the claims for $25,000.00 a piStats
Farm also advised the Campbell's that tilieynot need to retain separate counsel. A Utahrigturned
verdict of $185,849 and State Farm refused to ctheiportion of the judgment in excess of its lik
limits, refused to post a bond to enable the Catliple appeal and advised the Gabell's to put for sa
signs on their property. The Campbell's sued Staten for bad faith, fraud and intentional infligtiof
emotional distress.

The Campbell's introduced evidence that State Fadwatision to take the case to trial was a pasg
national scheme to meet corporate goals by capmgguyts of claims. The jury awarded the Campl
$2.6 in compensatory damages and $145,000,000 funitive damages.

BMW v/ Gore

The Supreme Court relied upon its previous decisioBMW of North Amerca v. Gore, whic
set forth three guideposts which should be consti@rhen reviewing punitive damage awe
(1) the degree of reprehensibility of the defendacdnduct; (2) the disparity between the ac
or potential harm suffered by the plaintificathe punitive damages award; and (3) the diffes
between the punitive damages awarded and the prwidlties authorized in comparable ce
Although the Court declined to impose a bright Irago that a punitive damages award car
exceed, it delared that few awards exceeding nine to one atikfy due process. Additional
when compensatory damages are substantial, thet S@ed that a lesser ratio, perhaps
equal to compensatory damages should be the owerdimot. The court alsondicated the



misconduct that results only in economic harm wdually support a smaller punitive dame
award than conduct that causes personal injury.

New evidence rules

The Campbell Court criticized the trial court’'s ddsion into evidence of StatBarm’s
nationwide pattern of claims adjustment. The Caoricluded that the case had been usec
platform to expose and punish State Farm for israjons throughout the country rather f
focusing on State Farm’s mistreatment of the CaftgobEhe Court also determined that a s
may not, as a general rule, impose punitive damégesunish a defendant for unlawful ¢
committed outside of its jurisdiction. Otherwisedafendant could be subjected to pun
damage awards for the same misconduct.

The Court also questioned the practice, permitiedast states, of allowing a jury to considel
wealth of a defendant in determining the approeriite of a punitive damages award. The (
stated that the wealth of a defendant cannot justif otherwise unconstitutional puniti
damages award and emphasized that the focus nmatrr®n the relationship between the
of the award and the harm suffered by the Plaintiff

The impact of Campbell

The Campbell decision will have the effect of riesimg the scope of cases brought
individuals against Insurance Companies to theiBpesileged wrongdoing applicable to
individual case as opposed to suspected practieesrglly.The decision will also serve
prevent astronomical damage awards that have hedegn awarded by juries.

A. MARYLAND

In Maryland, an insurer can be sued by its insimetdrt for the wrongful failure to settle a clai#f!An
insurer is obligated to act fairly and in good tiailh settling thirdparty liability claims within the polic
limits, and its action in refusing to settle musnsist of an informed judgment based on hgnesit
diligence!®4This obligation of fair dealing and good faith isfiduciary duty which arises out of {
insurer's exclusive control of the investigatiorettiement and defense of the claim agains
insured®3The insurer's exclusive control over the litigatioreates an actual or potential conflic
interest between insurer and insuf&BThe duty to act fairly and in good faith requirks tnsurer to giv
equal weight to its own interests and those ofitiseired and therefore the insuraust act honestl
exercise reasonable care, diligently investigatd appraise the case, and keep its insured reag
well-informed of the progress of the case, inclgdisettiement offerd¥Normally the measure

damages in a bad faith failure to settle casedsathount by which the bonafide judgment renderetle
underlying action exceeds the amount of insuranserage?Maryland Courts have limited the sci
of the tort of bad faith to the insurer's duty itle andhave expressly refused to expand the tc
situations involving an insurer's bad faith faildcepay an insurance claim that arise directly afuthe
insurance contraé?"As to the existence of a statutory duty, [Marylaodurts] have previous
(andexpresdy) held that an insurer's failure to comply with thenandates of tt
statutepresently can support a viable cause of action to the benefaroinsuredt&!

B. DISTRICT OF COLUMBIA

To recover under the tort of Bad Faith refu® pay, the Plaintiff must show that the insudier not hav
a reasonable basis for denying benefits under heypof insurance and that it knew or reckle
disregarded it and there existed a lack of a resserbasis when it denied the cld#f. Note: Equitabl
Estoppel prevents insurance companies from asgettia statute of limitations defense where
insurance company has made misleading represemstétione insured and the insured has relied ore



representations to his detrimé#t
C. VIRGINIA

There should be no claim for an insurance compaaliéged bad faith refusal to pay a claim until
insured first establishes that the insurance comphreached its duty under the contract
insurancé?This requires that the loss be covef&However, the Fourth Circuit Court of Appeals
ruled that Virginia does not recognize a tort reyng the bad faith refusal of an insurance compt@
honor a first-party insurance contr&¥Therefore, under Virginia law, liability for a bafaith is
apparently grounded in contract law rather thanhléav and the Virginia Supreme Court has ruled it
springs from the relationship of "trust and confide" between the parties resulting frone insurer
contractual right to control the settlement of irigi?2!

D. NEW JERSEY

New Jersey recognizes bad h causes of actions based on both contract anthtwtied?*!Under Nev
Jersey law, the insurer's obligation widnspect to settlement is to exercise good faithealidg witt
offers of settlemeri#2!Having both the insured's aitd own best interest in mind, the insurer must &
reasonably diligent efforts to determine the fatd theories upon which a good faith judgment @&
made as to an appropriate settlem¥AThis duty is increased when the insurer reservéscéuntrol,
under the policy, to handle the clai

E. DELAWARE

Delaware does recognize a cause a action agaimssarer for bad faith handling of a claim.The ires
is liable if it "failled] to use good faith or dueare in settlement negotiations with plaintiff pritm
trial."22! When the insurer has sole control of the defensktlam insurer tortiously settles a claim ¢
the policy limits, the insured or excess insures A@ause of acticB2In order for an insurer to avoid t
type of action, it must enter into a settlement/ohit is reasonable and made in good f&#A.

F. PENNSYLVANIA

An insurer is required to act in good faith andedetinethe interest of the insured when deciding whe
to litigate or settlé2ZAn insurer may refuse to settle in goaitli and has no absolute duty to set
claim when the possible judgment against the imk@seceeds the amount of cover&géNeither the
excess insurer nor the insured can recover frorptiingary insurer, when the insured approved thede
decision to go to tridk*But a primary insurer can be held liable to an egaearrier for an amount
excess of the limits if the handling of the claimsettlement is evidenced by bad fa#H.

G. WEST VIRGINIA

An agreement of insurance to pay lawful damagebairalf of the insured constitutes a contract fe
benefit of the person insured and miag enforced in an action, however, where the imsaod
reasonably, and without negligence in refusing eropettlement it meets its obligations to
insuredZePunitive damages may be awarded to an insuredsigtsninsurer for failure to settle a cle
within policy limits, but the policy holder musttablish a high threshold of actual malice in ortl
prevaili=2d

Ill. NEGLIGENCE CLAIMS - PREMISES LIABILITY
GENERAL CONCEPT - NEGLIGENCE/PREMISES LIABILITY NATURE AND TYPES OF
CLAIMS:

Background and Summary of the Law:



It has historically been an accepted principle of neglige law that the mere existence of a defe
condition in a commercial building, a store or palplace of business does not, as a matter ofriemde
the proprietor liable for an injury caused by ttefective condition unless the proprietor kneminahe
exercise of reasonable care ought to have knownhefdefect. Thus the owner or occupant o
premises must haaetual or constructive noticef the defect in order to be charged with neglagen

The abovestated rule historically has been applied in casesidering the liability of the proprietor ¢
store or other place of business for injuries sefleby customers in falls caused by the existeria
transitory condition upon the preseis. Thus, where the transitory condition is onehvis traceable
the proprietor's own act, that is, a condition t@daby the proprietor or under this authoitydis ¢
condition in connection with which the proprietershown to have taken actidahe proprietor is deem
to have actual notice of the condition and no padafotice is necessary.

However, where it appears that the transitory dwrdis traceable to persons for whom the propries
not ordinarily responsible, proof that the priepor was negligent in relation to the transit@gnditior
requires a showing that the proprietor had actoéite thereof, or that the condition existed foctsa
length of time that in the exercise of reasonabl® ¢he proprietor should have knowithe conditior
or in other words, a showing that the proprietat banstructive notice of the condition.

As a consequence of the development of the corafegttict liability in tort, i.e. liability withoutfault,
the public perception which exists taday's society is that if a person is injured tisemeone else
responsible for the injury.The end result of sucboacept, as well as the development of the la
premises liability so as to impose greater dutieshe owners and occupiers of peofy is a tremendo
liability exposure from the risk management stamalpon the part of the owners and operators ol
property inclusive of malls, retail establishmeagutsl commercial enterprises.

The field of premises liability is an enormous ameolving a myriad of cases.It is also a significar:
of tort law. At one time, in the earlier part okttwentieth century, premises liability cases warinary
“run of the mill” and largely “nuisance type” caseésposed of by small settlements.T&osase
proceeding to trial resulted in mainly defense iatsd They were aptly described as a “defensersios
dream.” Such is no longer the case. Premises itialoiases today often involve sizeable verdicts
judgments and are a factor to be ioned with in assessing liability risk exposure.

The liability of owners/occupiers of real propettyan individual injured on their property is deden
upon the standard of care owed to the individuatTdtandard of care differs in that Maryland Ceurt
have adhered to the position that the standardref @ved by an owner/occupier depends upon thes

of the Plaintiff as arespasser, licensee or invitedhis also holds true for the Commonwealtt
Virginia. However, in the District of Columbia eéhcourts have abolished the distinction betwe
Plaintiff's status as invitee or licensee in fawfrthe adoption of a duty of reasonable care urad
circumstances.

An invitee is one invited or permitted to enter or remainmpoother’'s property fquurposes connect
with or related to the owner’s business. The owneast use reasonable and ordinary care to ket
premises safe for the invitee and to protect thidda and to protect the invitee from injury caubsgdar
unreasonable risk which the invitee, by exercisiage for his own safety, will not discover.

A licenseeis one privileged by virtue of proper consent tteeffior his own purpose or convenience
another’s property. A licensee takes the propesthieafinds it and like the spasser is owed no duty
the owner of whatsoever except that he may not itiuNy or wantonly injured or entrapped by 1
owner once his presence is known.

It is the duty to the business invitee owned byoamer-occupier of property which governs ttability
of the owners and operators of real property, medksil establishments and commercial properties.



It is an axiomatic legal principle as reflectedniearly every premises liability case that mere asinig
or occupation such as a buildingedonot render the owner/operator liable for ingisestained by thi
parties as the owner/occupier is not an insuresuch persons. The duty of an owner/operator iss¢
reasonable and ordinary care to keep the premigeslsis also a fundamemtarinciple of law that th
mere existence of a defective condition or dangea store or public place of business, does nog
matter of law render the proprietor liable for iyjwaused by the defective condition unless thenpetoi
knew or in tle exercise of reasonable care ought to have knéwhealefect, i.e., the owner/occupar
the premises must have actual knowledge or cortsteunotice of the defect and have either faile
remedy the defect or defective condition or wairdtparties of the existence of the dangerous conc
in order to impose liability on the owner/occupiétbusiness premises.

Generally, a presumption of negligence on the péran owner or lessee does not arise mere
showing that an injury has been sus¢al by a person rightfully on the premises as thieeo is not th
insurer of safety of such persons.

The owner or occupant of premises is liable to esqe injured on the premises when the per
instrumentality or dangerous condition is knowntlie avner or occupant and not known to pel
injured.

A. HISTORICAL BASIS - PREMISES LIABILITY/BUSINESS P REMISES

Tort Liability of Owners Managers & Operators of Real Property and Owners &
Operators of Retail Establishments and Commercial Enterprises

At the time that the traditional principles of tdigbility applied to the liability, vel non, of awers an
operators real property and business establishmants commercial establishments, i.e. liak
predicated upon fault, for instance in the asepremises liability, small, medium and large lnesis an
retail establishments operated on Main Street Acaerihere clear demarcations existed between |
services provided by municipal governments andisemprovided to members of the public it@d on t
private business premises.The law reflected theertive legal responsibilities of the public bodas
private enterprise to third parties and was rathatinely and consistently applied. The law alseadl
reflected the liability of the owner/operator ofsdnesses to the business invitee.

As increased crime in the inteities occurred and a migration to the suburbsltedwas a consequer
partly of the crime in the inter-cities, as welltag goal of the "American dream" of ownindh@me ir
the "burbs”, the modern phenomenon of the shoppiaty emerged. Later large retail and comme
establishments returned to the intéties and many office buildings now have commédreiad retai
establishments contained with in the buildings ahdourse the intecity malls have become comn
place. With the emergence of the mall and large retadldhments and commercial enterprises, «
the congestion, and the presence of enormous ngndfepotential and actual shoppers on prer
which are as large as small cities and which sh@py of their characteristics. The modern shog
mail has enormous facilities inclusive of largersunding parking lots, utilities, inclusive of we
supply and sewerage systems, environmental sysiathsontrols, streets, a myriad of walkways, p!
access areas and transportation systems. Most haatje also furnish police protection. The moc
shopping mail is in essenceaasi city as it has many of the attributes of a municipality.

Then large professional sports facilities and caxgd emerged such as FedEx Fieddstate ¢
the art sports entertainment faciline of the largest Cities and the most densely lptgn
city in Maryland for twelve (12) weeks during professibfootball seasn and on FedEx Fie
event days. The owners of professional sports and entertainfiagilities have been confront
with increasingly unpredictable areas of law whédfect every facet and manner in which 1
conduct business and operate the commercial pyoibey own.



The liability exposure of Professional sports fities has been expanded due to the fact that thets
have defined legal duty in a manner which is incsiaat with moral duty. Additionally, Courts tootef
submit liability isse to a jury for a determination rather than adjating the liability issue as a matte
law. The tendency of the judicial system to subtmé liability issue to the jury for a determinatjan
those cases where there is no material fact irutBsgher than rule as a matter of law that no liak
exists has had the effect of tremendously expantiegisk exposure of the owners of Sports teamd
sports facilities. Another such factor which hagnfficantly expanded the risk exposure of profesal
sports and entertainment facilities has been thesldpment of strict liability in tort. The advent
liability without fault has “spilled over” in the imds of the public to the extent that in the evannjury
of a patron at a sports eventjsitassumed that the injury gives recourse to theed person to recov
civil damages from the owner and operator of thatsgfacility and the sports team hosting the event

As patrons of malls, retail establishments, comiaérenterprises and profg@snal sports teams &
facilities begin to seek civil restitution for a ngd of injuries which occur on malls and commel
property,new vistas in the concept of tort liability have aisen Commercial land owners i
confronted with unpredictable aseaf law which effect every facet and manner inclihihey condu
business and operate the commercial property whigphown. The new vistas in tort liability is nobra
evidenced than the development of the liabilityttid owner and operator of a sggofacility for the
Criminal Acts of third persons.

B. LIABILITY FOR THE CRIMINAL ACTS OF THIRD PERSONS

The Tort Liability of Owners, Operators & Managers of Real Property for the
Criminal Conduct of Third Parties

A woman carrying her packages walks acraswall parking lot to her vehicle.As she approadhe
vehicle she is assaulted and robbed by an unigahtilssailant. Such a scenario is all too famibathe
owners and operators of malls and retail estabkstign The shopping mall and large shapgenter is
microcosm of the community in which it is locatetlaeflects many of the same crime problems.

As modern commercial phenomenon known as the shgppall has emerged, the same crimes v
caused the initial migration from the city to thaburbs are the ones associated with patron aj
assault; rape and murder. As the victims of thesees begin to receive civil restitution a new sist
the concept of tort liability presents itself.Commial land owners and owners of malls and pgiioc
centers are confronted with unpredictable aregotential liability.

A visitingfootball fan who had consumed alcoholievbrages prior to the game and during the
exists the game after his team defeats the local t&m and gets involved incanfrontation with son
local fans which results in serious injuries to the when a disgruntled local fan throws an emputiflé
of beer at him sticking him in the head causing torfall and sustain a serious brain injury.

The owners and operatorslafge sports and entertainment facilities are @orilst being sued for alleg
failure to provide security, as well as on standaemises liability grounds.

The general rule is that an owner or occupier opprty is under no special duty to protecother fron
criminal acts by a third person in the absence aftadute or a special relationship. The under
rationale, which also applies to the liability ehblords, is that the mere ownership of a buildlogs nc
render the owner liable for injury sustained bydtparties as the owner is not an insurer of serhqm.

That language appears nearly universally as agqedtawhatever duty the Court ultimately decidey
be applicable in a given instance. The duty ixaldted as a duty to e@seasonable and ordinary care
keep the premises safe.

Maryland Law



One of the first cases to espouse such a dutyandiord/tenant situation in the State of Marylamak
the case of Scott vs. Watsa78 Md 160, 359 A2d 548, which held that if adbrd knows or shou
know of criminal activity against persons or prdpen the common areas of his building, he hasty
to take reasonable measures in view of the existingumstances and to eliminate the condi
contributing to the criminal aivity. The duty arises primarily from criminal tagties existing on th
landlord's premises and not from knowledge of theegal criminal activities in the neighborhood.
Court went on to state that even if no duty exigte@mploy the particularelel of security measu
which were provided by a landlord in a particulase, improper performance of voluntary acts o
landlord could, in particular circumstances, cdogi breach of the landlord's duty to use reasenednl
or to keep the premises safe and to protect tl@terirom criminal activity in common areas.

In Tucker v. KFC National Management C689 F.Supp. 560 (D. Md. 1988), Tucker was stamaine
restaurant waiting for an order when he becamegatyin a fight with Reeves, another patron.Re
brandished a knife and stabbed Tucker. Tucker siedestaurant alleging that it did not pravier
adequately safe place for business invitees. Spaityf Tucker focused on the allegation that
restaurant failed to have a security guard on teenjses, and that this failure, in light of prigghts an:
robberies, constituted negligence dre tpart of the restaurant owner.As part of hisntlalucke
presented expert testimony that a security guardddoave mitigated the injury.

The Tucker court also considered the issue of praté cause and concluded that the absence ofg
security was not the proximate cause of the Pfésntjury. The Tucker court observed:

[T]hat the absence of private security guard servie was not
the proximate cause of plaintiffs injuries ... The incdent

occurred spontaneously when the two customers were standirig

line waiting for service. Once the altercation started,it would

be sheer speculation to determine how the security guwould have
prevented the injury; considering the spontaneity ad brevity of the

incident, he most likely could not have prevented. If he were

wearing a gun, would he have used it or would theourts have
expected him to have used it? In the face of assault, he might have
been justified in taking action, but hisfailure to do so could not be
the cause of the incident.

F. Supp. at 563.

The Tucker court held that no special duty is ingaben storekeepers to protect their customer:
rationalized.

[wlere the Court to hold otherwise, every newsstanddrug store, fast food
establishment, gas station and similar establishmémvould be required to provide
security guard service for its business invitees.He articulation of a duty so broad
and with such extensive consequences rests on thegislation and will not be
imposed judicially. Would one guard be enough? Whatprocedures would be
necessary for the guard to prevent criminal activig? Could the requirement to have
a security force or guard not lead to greater harmand exposure to business invitees
by confrontation? These are not questions of reasableness for the jury to decide,
but are questions of duty.

F. Supp. at 564.

In Nigido v. First Nat'l| Bank of Baltimore264 Md. 702, 288 A.2d 127 (1972), the Court ofpAgl:
considered an action brought against a bank farrigg sustaied in a bank robbery. In this case,




Plaintiff went to the branch of the Defendant tokema deposit, and while he was there, armed ro
entered the bank and shot him. The Plaintiff allegeat the bank was negligent because: The t
"cameras amh other protective devices were not functionindie"tbank’'s building was not "prope
guarded," the bank "failed to take proper precastitm guard" its building, and because "in viewtz
history of bank robberies" at that location, thelrery was "foreseeable." Id.

In holding that the Plaintiff failed to state a sauwf action, the Court first determined that thesrfiff
was "an invitee to whom was owed the same dutyoplsteper owes his customer, i.e., to use reasc
care for his protection."ld. at 128. The Courtestiathe following:

We see in the declaration not an allegation that #h bank's premises, per se, were
unsafe for the purpose for which they were being @sl, but rather that the bank was
negligent in failing to have its premises "properlyguarded" against "foreseeable"
robberies.The allegation that this robbery was "foeseeable" is supported only by
the further allegation that there is a "history of bank robberies at the said location."
But even if it could be said that the robbery wasdreseeable, it does not follow that
the shooting of a customer was foreseeable.

Id. Regarding the allegation that the bank's premisire not "properly guarded,” the Court furtherd
the following:

If the words "properly guarded" are intended to connote measures designed to bar
the entry of robbers such measures could well turout to be counter-productive, in
that they might keep out most of the customers asell. It will be observed that
appellants do not allege a total absence of guards a complete lack of any
precautions. It is the failure to "properly" guard, the failure to take "proper
precautions” to guard upon which they rely.But, in appellants’ declaration,
"properly" is but an adverb and "proper" but an adj ective and, as we have said
many times, naked adjectival or adverbial words, phases or expressions can never
take the place of facts. This is not to say howevethat alleging a total absence of
guards would have saved the day. Indeed, it has ageced to us that not providing
armed guards might very well reflect the exercise fosound judgment rather than
negligence.If it is the rationale of the bank thatarmed guards might provoke gun-
play and that it is better to lose cash than livesthen the total absence of guards
would seem to be justified.

Id. at 128-29.

Maryland law provides that only where a speciahttehship exists will a private person owe a dw
another to protect from criminal assaults by tipatsons. _In Rock vs. Danle93 Md App. 411, 65
A2d 485 (1993), a case ioling a breach of promise by an owner and managemgent of rent
property to investigate a potential security breatiich resulted in an initial intruder assaultingeaant
the Maryland Court of Special Appeals articulated"assumedduty” theory of liability in holdinc
that"a personwho volunteers or agrees to do something farotect another even though there we
no preexisting duty to protect, must exerciseeasonable care in doing what was volunteer:
or agreed to be done."

The case was predicated upon gleed Samaritan doctrinewhich the Court indicated has beer
integral part of the tort law of Maryland.

The case of Rock v. Danlesupra, is problematic in that in theory it impegetential liability on the pe
of an owner/occupier of rig, retail establishments and commercial enteggrier improperly providir
mall security even though they had no duty to dmdbe first instance.



In Southland Corporation Griffith, 332 Md 704, 633 A2d 84, (1993), the Mknd Court of Appea
held that an owner of a retail establishment hiaga duty to come to the assistance of an endange
business visitoron the premises if there is no risk of harm to pheprietor or its employees.The Cc
adopted 8314A of the Restatement of Torts Seé@md embraced the proposition that an employe
business has a legal duty to take affirmative adio the aid or protection of a business invitdews ir
danger while on the businesses premises providgdib employee has knowledge of therieglinvitet
and the employee is not in the path of darfg@r.

Assumption of Duty
The duty to protect others is set forth in Restatenof Torts 2d, 8314 and states:

The fact that the actor realizes or should realizéhat action on his part is necessary
for another’s aid or protection does not of itselfimpose upon him a duty to take
such action.

Unless there is some facté¥ creating a duty, an actor has no responsibilifgratect another.
“There is rarely an absolute duty to secure the otér’s protection.”2%

However, once a party voluntarily rendersisnce or protection to another, they have asduanuuty
Once a duty arises or once a duty is assumed dasthof care is imposed. This standard is founithd
Restatement of Torts 2d, 8323,

One who undertakes, gratuitously or for consideran, to render services to another
which he should recognize as necessary for the peation of the other’s person or
things, is subject to liability to the other for physical harm resulting from his failure
to exercise reasonable care to perform his undertakg, if

(a) his failure to exercise such care increases thisk of harm, or

(b) the harm is suffered because of the other reliance upon the
undertaking.

The theory of voluntary assumption of duty also limgpto third parties. This position is stated i
Restatement of Torts 2ds, 8324A, which states |lasnfe:

One who undertakes, gratuitously or for consideratbn to render services to another
which he should recognize as necessary for the pemtion of a third person or this

things, is subject to liability to the third personfor physical harm resulting from his

failure to exercise reasonable care to protect hisndertaking, if:

(a) his failure to exercise reasonable care increes the risk of such harm, or

(b) he has undertaken to perform a duty owety the other to the third
person, or

(c) the harm is suffered because of reliance of thather or the third person
upon the undertaking.

Accordingly, in the State of Maryland the ownerfggier's duty to protect against third party crim
activity under the existent Maryland law is that such an oyateupier has a duty to exercise reasor
care for the safety of tenant and/or businesseesit If an owner/occupier knows or by the exeroi
ordinary care should know criminal activity againger®n or property has occurred on

owner/occupier’s property, the owner/occupier hakity to take reasonable measures to protect te



against these criminal activities.

In determining whether the measures taken by theeolaccupier were sufficienthé owner/occupier
acts can be measured only by the criminal act&/itiecurring on the owner/occupier’s property ar
which the owner/occupier knew or should have kn@md not by those criminal activities occuri
generally in the surrounding neigtibhood. An owner/occupier has no duty to proteeitees again:
criminal activity occurring on the public streeBick v. Acme Mkts., In¢.53 Md App 151, 456 A2d -
(1982).

The difficulty with the modern day rule as it agdlito liability of an ownealccupier for the failure -
protect against third party criminal activity isathiability vel non of the owner/occupier in acdanct
with established authority of premises liabilitywladepends upon foreseeability. today’s climate
everyone can foresee the commission of crime virtla anywhere and at anytime The law as
presently is enunciated breeds uncertainty as enwhe duty to furnish police protection arisesya
as what measures adequately discharge any suchFautitiermore, requing a business property owi
to supply enough guards to prevent crime puts theeo in the position of an insurer which is
contrary to the common law and the establishedofapremises liability in the State of Maryland.

The modern day law of presgs liability, as it is being applied, puts the lnoalner/operator on the hol
of a dilemma. Liability for the criminal acts ofith persons is predicated currently on the conoé
foreseeability. This is so under the traditionaln@ept of premisesidbility and sound leg
precedent.Premises liability is thus establishedhenowner/operator of malls and commercial faesi
but it has absolutely nothing to do with a natarartificial condition of the premises, but ratlagyublic
safety function, i.e. protecting business invitees from the crahicts of third parties.

It is suggested that such a duty cannot be predicad logically onforeseeability, otherwise liability
of the owner/operator is strict liability in tort as it is axiomatic thatcriminal activity is foreseeable
at any time and at anyplace to any person.

Consider the practical consequences of establidrabdity of owners, operators and managers of
property , commercial enterprises and the ownets agperators of malls tprotect invitees from tt
criminal acts of third parties. Such a liability ien-existent when it comes to public authority. Is
liability of owners, operators and managers of mraperty and mall owners/operators which is gm
than public authdties a fair concept under the law?It is submittedt such a concept results in
breakdown of the traditional negligence concephefligence predicated upon fault and is the a«
of strict liability in tort on the part of mall owners for the criminal condofcthird parties.

At the present time there is no reported caseerStiate of Maryland that clearly answers the qoesi
liability of the owners of malls, retail establisanis and commercial enterprises to protect agiirsl
party criminal activity insofar as establishing a duty to teod its patrons. However, Maryland
adopted sections of the Restatement of Torts Seicpadunciating premises liability duties, i.e. 8&
of the Restatement was specifically adopted in I8ant Corporation v. Griffith supra.

However, another section, namely 8344 contraveme$ong existing Maryland law and general rule
a business property owner has no duty to protest gatrons. 8344 states that an owner/occupie
property who holds it open for business purposediaisle for physical harm to patrons cai
by accidental, negligent or intentional harmfulacts of third persons by the failure of
owner/occupier t@xercise reasonable car® discover that such acts are being done or ketylio be
done or give a warning adequate to enable theowisiisiness invitee to avoid harm or otherwise g
them against it

An opinion authored by Judge Chasanow of the Urstases District Court of the District of Maryle
on July 31, 1995, serves as a significant limitatmn premises lialiy in the State of Marylar



predicated upon the criminal acts of third perdarthe Kay Jewelers, et al. atsBizmse, the owner of t
mall, (Equity Property Management Corp.) a businesser, (Kay Jewelers), and the mall seci
company, (IPC International Corporation) all wened by the survivors of Jay Stanley Bias,3# whc
was killed as a consequenceatriminal act of a third person while both theaflast and the victil
were exiting the mall after an altercation had ozl

The significance of the decision is that Judge @haw relied upon two (2) earlier Maryland ca
namely, Tucker v. KFC Nat'l. Management C689 F. Supp. 560, 563 (D. Md. 1988) an opinioriten
by Judge Neimeyer and Nigido v. First Nat'l. Bank Baltimore, 264 Md. 702, 704, 288 A.2d 1
(1972), in making the rulings denying the liabiliof all three (3)defendants.The Court stated
Maryland Law is clear that in most circumstancesdhis no special relationship between a storeek
and its invitee to protect them from the randormanal acts of third parties.

The case is deemed significant in the Judge Chasaglted heavily upon thBoctrine of Proximate
Causationin denying liability against all three (3) defent&nOf particular import is the Cour
language which indicated that “generally a landawméll not be held liable to its inviteesoff
therandontriminal actsof a third party, even if the negligence provided triminal with the opportuni
to perform a crime, because the particular crimawilis not foreseeable.” The Court citednt Fooc
Inc. v. Mitchell 334 Md. 633, 640 A.2d 1134 (1994).

Finally, liability was determined in favor of theairity company on the grounds that while there
evidence of a contractual responsibility (an exiséeof a duty) the evidence was insufficient t@lelst
liability predicated upon theandom criminal act of the criminal assailant arelfdilure of the Plaintiff t
prove that the negligence, v@bnof the security company was the proximate causehefoccurrenc
The Court indicated that the evidence did notaiseve “speculation and conjecture.”

The Bias case is viewed as the most significarg degided on Maryland Law to be decided in the
decade on the issue of the liability exposure efdivners and operators of Malls, retail establigite
and commercial enterprises. lpresents a significant decision which imposes aniliek limitation or
the expanding liability exposure which has directygulted from the failure of the Judicial systes
impose strict evidentiary and legal standards imdhea of premises liability.

District of Columbie

In the District of Columbia, for negligence to éxen the part of the landlord for criminal activiiy
common areas of a building which causes injuretants, the landlord not only must have foresee
danger, but also must have failed to take secuondasureseasonable under the circumstanc&gha
measures are reasonable is determinedjbgyaassessmentf protective measures taken in building
similar character and class as compared and ctedrés those measures which are maintained
landlord at the accused building.Some importantsictarations when determining whether or n
landlord maybe held accountable for crimes against tenantshenptemises are the following:
whether the landlord had actual or constructivaceobf prior criminal activity in and/or around
building; (2) were the tenants sufficiently warn€8ly were approgate security measures introduced;
whether security measures had been decreased dugitigne the tenant was present on the propenty
(5) whether the landlord took steps within the poteeminimize predictable risks to a tenant.

A security surveymust be performed by a qualified security expegtlying both the crime history
the area, as well as the security measures utibgesimilar apartment complexes in the area, ireotc
properly perform the analysis needed and to expaessmpetnt expert opinion with regard to
security level on the property at the time thegal occurrence took place.

Recent District of Columbia Court of Appeals case Etands for the proposition that a heightenedl
of foreseeability is necessary inder to create a duty in property owners and mansage the liability o



criminal acts of unknown third parties.The mostergccasePotts v. District of Columbia, 697 A.2d
1249, 1252 (D.C. App. 1997) grantedsummary judgment to the District of Columbased on tf
Plaintiff's failure to meet their burden of a hetighed level of foreseeability on the part of théeddan
which is the basis for any duty that can be invokegdinst a property owner or manager.

Commonwealth of Virginia

Virginia recognizeghe general rule that a business owner is undeduty to protect an invitee frc
personal injuries sustained by the criminal acta tfird party on the owner’s property except ia tery
limited circumstances where the owner knows thiatinal assalis against persons are occurring, ol
about to occur and pose an imminent probabilityhafm to the invitee on the premises.This ru
premised on the Virginia courts’ belief that undsdinary circumstances it would be difficult
anticipate whenwhere, and how a criminal might attack an inyitaed where a business owner
invitee are both innocent victims of a violent ceimt is unfair to place the burden on the busi
owner.Wright v. Webb, 234 Va. 527, 531, 362 S.E.2d 919 (1987).

Consstent with the Virginia courts rationale for thgigneral rule imposing no liability for criminal &
of third parties, the Virginia courts have constiube exception to this rule very narrowly. Unléise
owner is engaged in a business that attractgavides a climate for assaultive crimes, ordhaer ha
notice of a specific danger, the exception will apply, and consequently liability will not be imges
upon the business owner. The general rule whielsserted in the caseWfight v. Webb by the Virginit
Supreme Court clearly sets forth a very narrow ptioe to the accepted premise that a business oig
under no duty to protect an invitee from the criahiact of third parties.

This point is further exemplified by the Virginiau@eme Court’s holding iBurns v. Johnson,
250 Va. 41, 458 S.E.2d 448 (1995) in which the ntifii was a patronof a sefferve ge
station.The employee of the ssHrve gas station was verbally accosted by a drustomer wh
the employee recognized as a regular customereokeifserve gas station. After denying
drunk customer’s sexual advances another custoailedpin the station in order to obtain t
dollars worth of gas.After the female customer gagd two dollars, the employee went to
back of the attendant’s booth in order to update inventmaintained in the booth. Shoi
afterward she returned to the window she noticedl tloth the female customer’s and the d
customer’s vehicles remained on the property aatl ttere was no signf @ither of them. ,
friend of the female customer arrived at the serg@tion and inquired as to the whereabot
the female customer.After a brief, unsuccessfulrcdedor the female customer, both
employee and the friend realized that the fernattomer may have been in some type of tro
In fact, the drunk customer, who had earlier vdybatcosted the employee, had abducte:
female customer, dragging her to an adjacent prppand physically assaulted her be
releasing her and returning to the service statiaetrieve his vehicle and leaving the property.

The Virginia Supreme Court BBurns v. Johnson stated, “the question of whether a duty of carstexr
a negligence action is pure question of FEox v. Custis, 236 Va. 69, 74372 S.E.2d 373, 3
(1988).”Burns v. Johnson, 250 Va. 41, 44, 458 S.E.2d 448 (1995). In rulasgga matter of law, t
Virginia Supreme Court held that the owner andetmployee of the service station did not owe a
duty to the plaintiff who wasrhbtally sexually assaulted after being abductednftbe service stati
premisedd. The Virginia Supreme Court in reversing the triaud’s judgment in favor of the plainti
relied onWright v. Webb and stated,

In Wright we fashioned a narrow, limited exception to the geral
rule.There, we held that an owner or occupier of lad, ‘whose
method of business does not attract or provide a iohate for
assaultive crimes, does not have a duty to take nmaes to protect



an invitee against criminal assault unless he knowghe criminal
assaults against persons are occurring, or about toccur, on the
premises which indicate an imminent probability of harm to an
invitee.” 234 Va. at 533, 362 S.E.2d at 922. Thixaeption reguires
‘notice_of a specific danger just prior to the asgat.’ Id. (emphasis
added)!d.

The Virginia Supreme Court is absolutely clear rdgay its application of the narrow exception te
general rule which does not impose liability onptoperty owners for criminal acts of third partiés
guoted above in thBurns case, the exceptiorequires and is implied only when “notice of a sfe
danger just prior to the assault” is known by th®perty owner. IrBangelsdorf v. Underwood
Enterprises, Inc., 18 Va. Cir. 491 (Circuit Court of Spotsylvania @ty 1990), the Circuit Court
Spotglvania County sustained a demurrer filed on bebflinderwood Enterprises, Inc.The basis o
demurrer was that the plaintiff had failed to stateause of action upon which relief can be graim
alleging that the owner and operator of a Burgergkiestaurant owed a legal duty to protect thenpf
from the criminal acts of a third party. Virginiaw is clear, that a legal duty on the part of thenpse
owner is construed very strictly and narrowly.

The bottom line to owners, operators angnagers, as well as the owners and occupiers &6, melai
establishments and commercial enterprises éxpect the unexpectedJnder the current existing law
Maryland and the District of Columbia,, negligeraam be established for failing to pide security t
protect invitees from the criminal conduct of thpdrties and may also be established by the fail
prevent crime by means of a security force as aamurence of the improper provision of securityha
failure of the security force to prevent crime.

Simply stated, the current law is on€"pbur damned if you don't and your damned if you do." Suct
is the concept of liability for the criminal actStbird persons predicated upon a "negligence stahtn
each and every case thgtiey issue is presented, liability is a distinct possibility.

The bottom line and end result is that a clearlynerated legal standard should be adopted andlg
enforced by the Courts in order that liability weln can be established as a matter of law.

LANDLORD LIABILITY FOR CRIMINAL ACTS OF THIRD PARTIES

A. MARYLAND

The leading cases regarding a landlord is dutyrtdept against Criminal Acts of Third Parties
Maryland is_Scott v. Watsor278 Md. 160; 359 A.2d 548 (1976), and Henly \un&¥ George’s County
305 Md. 320; 503 A.2d 1333 (1986).

According to ScoftMaryland law does not impose upon the landlordrotirban apartment complex .
special duty to tenants to protect them from ¢himinal acts of third parties committed in conmasea
within the landlord's control; a landlord's dutyt@sexercise reasonable care for the tenants'ysafe
traditional principals of negligence regarding proate or intervening causation will emine whethe
the landlord is liable for an injury resulting froembreach of the duty, including injury caused bgnnal
acts of third parties.If the landlord knows, or glioknow, of criminal activity against persons ooperty
in the common aread his building, he has a duty to take reasonatl#asures, in view of the exist
circumstances, to eliminate the conditions contiitauto the criminal activity. Id

In Henley the Court dealt with the concept of foreseeabdnd adds the concept thal persons owe
duty to all other persons to use reasonable camgdtect them from harm must be limited to a
liability for unreasonably remote consequences.

The state of Maryland has adopted 8§ 314 A of test®®ement (Second) of Torts to defthe duty owe



to business invitees by a business. Seethland Corp. v. Griffith332 Md. 704, 719 (1993). Under
Restatement, and the progeny of case law suppadttittie law is clear that a defendant is not resp
“to take precautions againssadden attack from a third person which he hagasan to anticipate. . .
Restatement (Second) of Torts § 314 A cmt. e, #ecK28 F. Supp.2d at 311.

B. DISTRICT OF COLUMBIA

The leading case regarding a Landlord's duty tdeptoagainst Criminal éts of Third Parties in tl
District of Columbia is Graham v. M&J Corpt24 A.2d 103 (1980).

According to Grahaimfor negligence to exist on part of landlord foim@nal activity in common area
building which causes injury to tenant's landldite landlord not only must have foreseen dange
also, he must have failed to take security measwa&sonable uredt circumstances. What measures
reasonable is determined by a jury assessmentodégiivemeasurestaken in buildings of similar
character and class.

The landmark case in D.C. by which recent similases have been measuredlien v. 150(
Massachusetts Ave. Apt. Cord4l U.S. App. D.C. 370 (1970). In Kliethe landlord's duty of care
held to be similar to the innkeepguest standard: "reasonable care in all the ciramaes."The landlo
is held especially accountable for crimes agaersrits and properly related to the landlord's neglie
to control the common areas properly. Importants@erations are: a) whether the landlord had achr
constructive notice of prior criminal activity irhé building; b) were the tenants warned;wsre
appropriate security measures Introduced.Anothersideration is whether security measures
decreased from the time the injured lessee becammeaat to the present. This is especially imparif
criminal activity had been on the rise. Most impaottin Klienis whether the landlord took "those st
within his power to minimize predicable risks te tienant.”

In addition, Lacy v. D.C, 424 A. 2d 317 (1980), should be considered wassessing a landlor
liability with regard to criminal ast by third parties.The test is still a proximateism test, but, ti
substantial factor test was introduced which iekment of the proximate cause analysis. In | doy
Court said that the general rule of foreseeahiitthat the Defendant is liakl despite the intervening
of a third party if the intervening act should habeen reasonably anticipated and prote
against.In Lacythe Court perceived a criminal act as an extiaargt act and the Court articulated 1
the criminal act is a precise act and must be petcforeseen.See also Doe v. D524 A.2d 30 (1987
wherein the Court to expanded Laovbroaden the foreseeability requirement. whilésitrue tha
because of the extraordinary nature of criminaldemt, the law in D.Crequires that the foreseeability
the risk of such conduct must be "more precisebmsti than as usually required in a typical neglicg
situation,_(Lacyat 323), Doeholds that this heightened showing does not requrievious occurrences
the paticular type of harm. A showing of foreseeabilitgncbe met instead by a combination of fac
which give Defendants an increased awareness afahger of a particular criminal act.

In the District of Columbia, each crime districtdescribed as a "o#ey block” in view of the standard
care and prevailing law in the District of Columlazia landlord liability for criminal acts of thirdapties
being dependent upon what, if any, protective measare taken in buildings of a similar charactei
class in the neighborhood. As a practical matter it@sessary to obtain a security survey of the @
block in which the building is located in orderdstablish the applicable standard of care. Thisgsdx
be expensive in the defense of a claim maeéd upon the landlord's liability for the criralracts of thir
parties.

C. VIRGINIA

The law in Virginia for Criminal Acts of Third Paes was articulated in the case@ilf Reston, Inc.
Rogers 215 Va. 155 (1974). The Court in Ghkld that thex is no general duty on the part of a lanc




to protect a tenant from isolated criminal actsrofd persons merely because of their relationshm
determining whether a duty exists, the Court exachithe likelihood of injury, the magnitude of
burden of guarding against such injury, and the cgmeerces of placing the burden on the Defer
must be taken into account. The Court in Guifed the general rule that a landlord is not aarer, an
owes a duty to maintain the premises in a readgrsatie condition, free of latent defects.Traditithy,
this did not include a duty to police, and the Gatated the general rule:

A landlord does not owe a duty to protect his tenanfrom a criminal act of a third
person, citing the Restatement of Torts 2d Sectio15, which imposes no duty to
prevent another from continuing a crime unless a sgrial relationship exists.Section
314 (a) and 320 of the Restatement 2d cites innkexp, guests, and other "special
relations”, but not landlord-tenant relationships.

In Klingbeil Mgt. Group v. Vitg 233 Va. 445 (1987), the Court relied on Guifl held that, as a gene
rule, a landlord does not owe a duty to protect teisants from criminal acts of third persc
In Klingbeil, Plaintiff tenant was raped in thapartment by an unknown assailant and sued tuenagn
complex for failure to maintain proper security m@as.Likewise, the Court Richmond Medical Sup
v. Clifton, 235 Va. 584 (1988) also cited the doctrine offGhat a landlord is not liable in tort to a ter
for failure to protect the tenant from criminal @df third parties. In Richmond a commercial proy
owner was sued when thieves broke in the tenamttaipes and stole both money and equipment.

Additionally, the case of Wright v. WebB34 Va. 527 (1987) held that a business invitee®the san
duty of reasonable care to an invitee that a laddboves to his tenant (no obligation to protectthizan
from criminal acts or third parties).

Specifically, the Court in Wrighgaid that "a business invitor, whose business doeattract or provide
climate for assaultive crimes had no duty to taleasures to protect an invitee from criminal as
unless he has knowledge that criminal assault®@rerring or about to occur, indicating an immir
probability of harm to an invitee.” In Wriglittis also important to note that there were twimmpacts o
violence in or near the parking lot, where the amethassault on the Plaintiff occurred.Theu@ohelc
that these prior incidents would not lead a reasiengerson to conclude there was an imminent daof
criminal assault, which required the invitor togaction to protect the Plaintiff.

An intervening cause in Virginia must so entirelpsisede Defendant's negligence that it alone pro
injury. An intervening cause is not a supersediagse if it is put into operation by the Defend:
wrongful act._Coleman v. Blankenship Oil Cqorp21 Va. 124 (1980). In Banks v. City of Richmo@28:
Va. 130 (1986), the Plaintiff sued the city for asgexplosion in her apartment. The Court held tie
alleged negligence of the city was nothing mora timere circumstance of explosion. Further, the t
said the conduct of the maintenance man ifyampp an open flame to an area where gas had tet
was a superseding, intervening and not reasonab#géeable cause. See also Huffman v. SoretSen
Va. 932 (1953), where the Court held that no residlity for wrong attaches when there intergen
independent acts of third persons which is the idiate cause. "There can be not causal conne
between the negligence of the Defendant, and theies sustained by the Plaintiff from the cai
shown the by evidence. The negligence of the Defgrahd the injuries so received by the Plaintif
entirely separated and the chain of causationriqeed by several intervening events.Those e
constituted new, efficient and independent caudashnwsuperseded the original act of negligencéef t
Defendant." Idat 940.

D. NEW JERSEY

New Jersey courts have held that based strictifhenrelationship between a landlord and a te
without more, the landlord does not owe that tetlamtduty to protect the tenant from the crimethotl
parties. Braitman v. Overlook TerraGerp, 132 N. J. Super 51, 332 A. 2d 212, aff 'd 681N368, 34




A. 2d 76 (19 74). Although there is no duty basadlwe relationship alone, it may arise under ce
circumstances._ See Trentacost v. Bryssé#t N.J.214, 412 A.2d 436 (1978). Essentially, the cc
have not precluded such a cause of action.

In Dwyer v. Erie Inv. Cq.350 A.2d 268 (N.J. 1975) the court held that eNeugh it might have be
foreseeable that, because of building owner's raito remir hole in outside wall, an intruder mi
utilize the hole to enter the premises, it wasfagseeable that an intruder would exit from thadring
and, being seen by subcontractor who was workindpenbuilding, would shoot the subcontractor
the subcontractor flung a garbage can at the iatrud

InGenovay v. Fox143 A.2d 229 (N. J. 1958) the court held thatfde that risk of harm to a busin
invitee was attributable to voluntary activity dhers, not under the control of the proprietdwes not ¢
itself preclude liability if harm by human interw@n was foreseeable and a reasonable man soes
would take precautions to prevent it, and this asesen though the harmful activity was crimi
although this fact ordinarily militates againsthising held foreseeable.

E. DELAWARE

In Jardel Co. v. Hughés?23 A.2d 518, 524 the court held, “While a prop&nvner is no more an insu
or guarantor of public safety than are police agencdhere is a residual obligation of reasonahle ¢«
protect business invitees from the acts of thirdsspes. We adopthe Restatement standard, wi
approves the concept that incidents of criminalivgt provide a duty to foresee specific crimi
conduct. Whether the conduct of a particular prgpewner meets the standard of reasonable cacé
course, a mattdor jury determination.” In making this ruling tlweurt adopted the Restatement (Sec
of Torts § 344 (1965), which states:

A possessor of land who holds it open to the pufladicentry for his business purposes is subje
liability to members of thepublic while they are upon the land for such a pagp for physical har
caused by the accidental, negligent, or intentigri@rmful acts of third persons or animals, ande
failure of the possessor to exercise reasonabétoar

(a) discover thasuch acts are being done or are likely to be dongb) give a warning adequate
enable the visitors to avoid the harm, or otheniasprotect them against it.

F. PENNSYLVANIA

There is no general duty for a landlord to protectants from criminal &s, but if the landlord do
provide security, the landlord may incur a voluptduty or a duty by agreement. Feld v. Merrja&¢t
A.2d 742, 596 Pa. 383 (1984); See Reider v. M&1@ A. 2d 507, 359 Pa. Super. 586, app. déB85 A
2d 83, 517 Pa. #9(1986).“Owners of land who hold their propertyeopo public for business purpo
are subject to liability for accidental, negligemt intentionally harmful acts of third persons, &g
common carriers, innkeepers and other owners afeplaf publicresort and, under section 344 of
Restatement (Second) of Torts, must take reasompabtawution against that which might be reasor
anticipated.”Seé&eldat 390-91.

In Rosa v. 1220 Uncle’s Inc2001 WL 1113016, a bar was held liable for darsdtmt a patron suffert
during an assault by another patron, because thedoha duty to protect its patrons from the adtiof
third parties where one of its own bartenders haghlihe victim of a robbery a year beforddbrvey v
Durling, 1998 WL 116026, the court held that a Defendant could not bd leble for the attack upt
one of its employees by a nemployee who worked in the building, where the hauffered by plaintit
was not foreseeable and because defendant hadyéodtontrol the coduct of an individual who w.
not its employee.

However, in Farley v. Sley System Garages,, |t8.Pa. D. & C.2d 680 (1958), the court held tha




owner of a parking lot on which cars must be lethwinlocked ignitions is not liable to the drivefra
motor vehicle who is injured in an accident witmator vehicle driven by one who has stolen it fritwau
parking lot, even though the theft occurred by oeasf the negligence of the owner of the lot, bee
that owner owes no duty of care to theuied parties since the manner in which their iejgioccurre
was not a foreseeable consequence of his negligence

G. WEST VIRGINIA

West Virginia law does not make the landlord thsuier. of tenant safety for criminal acts of t
parties. In such casethe standard negligence rules of foreseeabihity knowledge are applied.T
intentional committing of a crime is a supersediagse, although the Defendant’s negligence cres
situation which afforded the opportunity for a thperson to commit sh a crime, unless the Defenc
realized, or should have realized the likelihooat such person would commit the crirS¢ate of W.Ve
ex rel Poulos v. Fidelity & Cas. Co. of N,Y263 F. Supp. 81 (P.C. W.Va. 1967).

West Virginia notes that under commtaw a person usually has no duty to protect otliens the
criminal activity of a third party because the feability of risk is slight, and because of theiaoanc
economic consequences of placing such a duty osrsop._Jack v. Fritfsl93 W.Va. 494, 498; 45
S.E.2d 431, 435 (1995). However, West Virginia recognizes thatr¢hare a couple of exception:
which a person has an obligation to protect otfrera the criminal actions of another: (1) when aspe
has a special relationship whigtves rise to a duty to protect another person firentional miscondu
or (2) when the person's affirmative actions orssinins have exposed another to a foreseeableibk
of harm from the intentional misconduct.Motwithstanding, the court ned that there are circumstan
which may give rise to such a duty, and these mstances will be determined by the court on a bgse-
case basis. A landlord's general knowledge of prioelated incidents of criminal activity occurrim
the area is not alone sufficient to impose a datyhe landlord. Id

REVIEW OF MEASURES TAKEN BY THE INSURED TO REDUCE L IABILITY
EXPOSURE

In view of the existent law and the vigorous dutidgch have been ascribed to the owners, manage
occupiers of commercial property, the following me@s should be considered in order to re
liability exposure. A review of the measures essibld and implemented by the insured shoul
undertaken in order to properly assess the rislosxe presented and as a matter of sounc
management.

(1) All owners and operators should establish amglément aeasonable
standard of carewith respect to the premises. The standard of care
should encompass all areas of potential liabilitgd &e predicated on a
common sense establishment of duty associated thithcare and
maintenance of the premises. In recognition ofdiligy to use reasonable
and ordinary care of the premises, each busingig enfacility should
establish and develop a reasonable standard ofudesl to the nature of
the premises in accordance withndgorm standard of carefor the
maintenance of premises, i.e. the creation of @herm@nce to an industry
standard;

(2) The owners and operators of malls, retail distaments and commercial
enterprise, as an industry should set the standirdare applicable
generally otherwise a court or jury will do so.Nmily are Courts and
juries ill-equipped to do so but the results areoigruous in that
different yard sticks are used to measure liabditya case by case basis
rather than a singular standard set by industrydipated upon a



reasonable standard of care; The applicable stdndfrcare should
beestablishedand implemented.

(3) Customer assistance efforts, as well as ficstnaatters should be bifurcated
and kept separate an distinct from claims handiimgjreporting;

(4) A proper reporting or claims handling procedigr¢o obtain the customer's
complaints and version of the occurrence and torceand accurately
report it as such;

(5) Security should obtain all available informatiinclusive of a complete
description of the customer and the customer'swuattanf the incident, as
well as all existing site conditions in order tocdment the condition of
the premises at the time of the alleged occurrence;

(6) Identify and locate all eyewitnesses to allpart of the occurrence and any
part thereof. This information should include folmes, addresses and
all available information inclusive of witness stiaents if possible;

(7) A determination of the condition of the prensise the date, time and place
of the occurrence, as well as the names and addregsall witnesses
thereto should be obtained and recorded as pé#neatporting or claims
handling process. The condition of the premisethatdate, time and
place of the occurrence should be fully documented:;

(8) Preserve all available evidence at the scertkeobccurrence and/or accident
local: (a) photographs; (b) measurements; (c) pvesall physical
evidence;

(9) All security reports and/or incident reportsosld be labeled as such and
identified as accident investigation and legal siigation. All
documents and the security report should be lab€ledfidential -
Prepared in Anticipation of Litigation" and submitted to legal; Such
material also can be labelgglrotected by attorneys work product;”

(10) Establish htigation contact personinitially for communications with
the insurance carrier and subsequently for litagatcounsel. Such a
person should be in charge of all of the securdports that were
prepared in anticipation of litigation;

(11) Adopt a procedure farail emergency closuresnd/or partial or
segmental mall closures dealing with all mattersndll safety and
security such as fire, criminal activity, catasttep and the
like.Emergencyproceduresshould be reflected in all lease agreements
and otherwise deal with segmental closing of thé imaorder to assure
safety and/or matters of public necessity are ainbo;

(12) Security Survey: It is recommended that a security survey be uaklen
with respect to all matters of mall safety and s&gult is recommended
that such a security survey be performed undeadvece of counsel and
that once a security and safety program has beeteinented that a
second security survey be performed as part ofdgelar maintenance
and safety review policies for the facility. Theesgty and safety survey
should include all matters of primary risk inclusivof all existing



conditions, natural and artificial.

IV. DAMAGE ASSESSMENT

COMPENS®RY DAMAGES FOR BODILY INJURY

In an action for damages in a personal injury cteefollowing elements of damage may be awarded:
() The personal injuriessustained and their extent and duration;

(ii) The effectsuch injuries have on the overall physical and alemealth and welbeing of thi
plaintiff;

(i) The physical pain and mental anguisbuffered in the past and which with reason
probability may be expected to be experiencederfkure;

(iv) Thedisfigurementandhumiliation or embarrassmenassociated with su
disfigurement;

(v) Themedical and other expensesasonably and necessarily incurred in the pastvaridr
with reasonable probability may be expected inftivare; and

(vi) Theloss of earningsn the past and such earnings reduction in earning
capacitywhich with reasonable probability may be expedtetthe future.

In awarding damages, a jury in Maryland must itemig verdict or award to show the amount inte|
for:

(1) The medical expenses incurred in the past;
(2) The medical expenses reasonably probable iachered in the future;
(3) The loss of earnings and/or earning capacityrired in the past;

(4) The loss of earnings and/or earning capacégaeably probable to be expectedhe
future;

(5) The ‘Noneconomic Damag€ssustained in the past and reasonably probablee
sustained in the future. All damages which you rfiag for pain, suffering
inconvenience, physical impairment, disfiguremeloss of consortium,
othernonpecuniaryinjury are ‘Noneconomic Damages;

(6) Other damages.
MARYLANCAP ON NON-ECONOMIC DAMAGES

DATES PERSONAL INJURY WRONGBL DEATH
07/01/86 - 09/30/94 $3H0.00 N/A
10/01/94 - 09/30/95 $3L0.00 $750,000.00
10/01/95 - 09/30/96 $R300.00 $772,500.00

10/01/96 - 09/30/97 8E®0.00 $795,000.00



10/01/97 - 09/30/98 $500.00 $817,500.00

10/01/98 - 09/30/99 $3©0.00 $840,000.00
10/01/99 - 09/30/00 $500.00 $862,500.00
10/01/00 - 09/30/01 $3W0.00 $885,000.00
10/01/01 - 09/30/02 $@&m0.00 $907,500.00
10/01/02 - 09/30/03 $/10.00 $930,000.00
10/01/03 - 09/30/04 5@%0.00 $952,500.00
10/01/04 - 09/30/05 6&®0.00 $975,000.00
Note Non-economic damages shall incrégs®15,000.0@n October 1 of each year beginr

on October 1, 1995. The increased amount shalydpplauses of action arising betw
October 1 of that year and September 30 of thealg year. This shall apply in
personal injury action to each direct victohtortious conduct and all persons who cl
injury by or through that victim.In a wrongful death case in which there are tw
more claimants, an award for nenenomic damages may not exceed 150% of the ¢
personal injury recovery for non-economic damages.

SUSCEPTIBILITY TO INJURY

The effect that an injury might have upon a paléicperson depends upon the susceptibility to ynpi
the plaintiff. In other words, the fact that thguity would have been less serious if inflicted upmothe
person should not affect the amount of damageshtohvthe plaintiff may be entitled.

PRESENT VALUBUALIFICATION—PERSONAL INJURY

In deciding upon the damages to be awarded fofutaye economic loss, a jury mustnsider how lon
the plaintiff is likely to live notwithstanding thajury, and the present cash value, if any, ofltiss.

Present cash value means that sum of money neededwhich, when added to what that sum
reasonably be expected to earnhie tuture by prudent investment, will equal the ammf the plaintiff"
loss.

In other words, the total anticipated future lossstrbe reduced to an amount, which if prudentlegte
at a particular rate of interest over the applieabimber of yearswill return an amount equal to the t
anticipated future loss.

PUNITIVE DAMAGES

In Maryland, D.C. and Virginia, a jury may, butriet required to, award an additional amount astue
damages. In determining the amount of such an awagudy is instructed to use its sound judgment
discretion to arrive at an amount which it believi# punish the defendant and deter the defendad
others from similar conduct. There should be aaealkle connection between the award anc
defendnt's ability to pay. The award should not be desigto bankrupt or financially destroy
defendant.

() Intentional torts except fraud (implied malicePunitive damages may be awarde
defendant's conduct was outrageous, and in lightefrisks ad dangers which were known or shc
have been known, defendant's conduct indicatedragird for the rights and safety of others, ong&t
a conscious indifference to the consequences.



(i) Fraud Cases: Punitive damages may be awalffdie jjury finds a breach of fiduciary dt
gross fraud, or other extraordinary or excepti@m@umstances from which ill will or evil motive mdoe
inferred. A finding of mere fraud alone is insuiéint to award punitive damages.

(iif) Unintentional Torts (actual malice): Defendanconduct was outrageous and performed
evil motive, intent to injure, ill will or fraud ahwithout legal justification or excuse.

(iv) Products Liability: If thgury believes defendant actually knew of the defaatl b
marketing/selling/manufacturing the product acteddnscious disregard of a foreseeable harm cday
the product.

DAMAGES—SPOUSE OF DECEASED

In determining the damages which will reasonably adequately compensate the spouse of the de:
as a result of the death, a jury considers both@oic and non-economic losses.

The economic losses to be considered include tlamial support asell as the replacement value of
services that the deceased furnished or probahljddoave been expected to furnish. The jury

consider the deceased's earnings and future earapagity for the probable time both had been drp
to live to determine the amount that the survivdpguse could reasonably have expected to receive.

The noneconomic losses to be considered are the mentaisimgmotional pain and suffering, los:
society, companionship, comfort, protection, margare, attenbn, advice or counsel the surviv
spouse has experienced or probably will experiémtee future.

DANGES—PARENT OF DECEASED CHILD

In determining the damages which will reasonablg adequately compertsaeach parent as a resul
the death of their child a jury considers both @roit and non-economic losses.

The economic losses to be considered are any fedabenefits a parent probably would have
expected to receive from the deceased until tHd obéiched age 18.

The noneconomic losses to be considered are the mentaisimgmotional pain and suffering, and
loss of society, companionship, comfort, protecticare, attention, advice, counsel or guidanceyrary
has experienced or probably will experience infthere.

The non-economic losses are not limited to theogesf time when the child would have been a minor.

DAMAGES—MOR CHILD OF DECEASED PARENT

In determining the damages which iwiasonably and adequately compensate each sugviviild of
deceased parent as a result of the death of atpgheejury considers both economic and mmenomi
losses.

The economic losses to be considered include ttandial support, as well aset replacement value
the services that the deceased furnished or prpatlld have been expected to furnish until thed
reached age 18.

The noneconomic losses to be considered are the mentaisimgmotional pain and suffering, los:
society,companionship, comfort, protection, parental catesntion, advice, counsel, training, guide
or education which the child has experienced obaloty will experience in the future.

The non-economic losses are not limited to theodesf time when the surviving child is a minor.

DAMAGES—ACTION BY ESTATE




In determining the damages to be awarded to theeesf the deceased as a result of the death
considers both economic and non-economic losses.

The economic losses to be considered includefdlteand reasonable medical expenses which
incurred by the deceased, and the loss of earifiings the time of injury to the time of death. Fual
expenses up to $2,000 may are also recoverable.

The non-economic losses to be considered are amgcoas pain, suffering or mental anguish that
deceased experienced as a result of the injury dedth (and any punitive damages for which
defendant is found to be responsible).

PRESENT VAIEJQUALIFICATION-WRONGFUL DEATH

a. Spouse

In deciding upon the amount of economic damagegh®rplaintiff [spouse of deceased],the follow
elements may be considered:

(1) how long the plaintiff [spouse of deceased] ldchave been likely to have recei
financial benefits from the deceased;

(2) how long the deceased was likely to have lized)
(3) how long the plaintiff [spouse of deceasedikisly to live.
The damages for such economic loss shall be fopdhied of their joint life expectancy.
b. Children

In deciding upon the amount of economic damagetterchild[ren] of the deceased parent, the
considers the financial benefits [the][each] chidd] wouldhave been likely to have received from
deceased. The damages for such economic lossbehfdl the period of time until the child[ren] wd
reach the age of eighteen years.

In figuring the amount of the economic damages,jiimg must not multiplthe number of years by 1
financial benefits. Instead, the jury determinasphesent cash value of such future financial bnef

“Present cash value” means that sum of money needed which, when prudently invested over
applicable number of yesrwill equal the amount of financial benefits lbstcause of the death of
deceased.

AQRTALITY TABLE—LIFE EXPECTANCY

According to life expectancy tables, the life expecy of a person of that person is relevant ang Ime
considered.

The life expectancy figure(s) set forth in the kfepectancy table is to assist the jury in deteimgitthe
probable life expectancy dhe plaintiff as it bears on future losses and dgsalt is not conclusi'
proof of the life expectancy, and the jury is noubd by it. It is only an estimate based on ave
experience.

V. CLAIM EVALUATION

The evaluation of every claim includaggood faith analysis of three basic factors: (&pllity exposur
analysis ; (2) Damage(s) assessment & evaluatyrinsurance Coverage/ Collectability of Damages.



RFACTORS PRESENTED BY THE CLAIM

The proper evaluation of a claim includes a constiteraof all risk factors associated with the claifine
evaluation always includes an analysis of the failhg factors:

1. Liability exposure

. Is there a possibility of establishing non lialyilts a matter of law?
. Is a jury question presented on liability

. Is the case a case of liability

2. Damage Assessment / Evaluation

. Special damages which can be proven

. economic damages

. non economic damages

. punitive damages

. other damages

the intangibles

The Plaintiff

The jurisdiction in which suit is filed
The Plaintiff's attorney

The demographic consideration
The jury pool composition

The Defendant

The evidence

The witnesses

© © N o 00 > w0 NP

The documentary evidence
10. Review and Analysis of the Case in its entirety
3. Coverage(s) afforded Under the insuraadiey/collectability

After all investigation and discovery has been cletgal and the case has been reviewed in its gntit
can be evaluated for settlement. This is the bes in which to evaluate the settlement. A thorc
investigation of the facts and law is essentidhtoproper evaluation of a claim.

JURY VERDICT RANGE(S)

One of the factors which is always a part of evd@aym evaluation is the anticipated jury range whg
presented based upon all of the relevant factainfey of the jury ranges in aigde variety of cases mu
be considered in properly evaluating every claimsigeration must always be given to the demogr:



profile of the prospective jury panel in order tetermine the risk exposure presented in the péat
situs of the trial. Jry verdict ranges differ considerably within atmardar jurisdiction and are depend
upon a number of complex factors. Therefore anyargbf the jury ranges indigenous to a particjuay
pool is an important factor in assessing the vadoaif the case.

VI. CASE STUDIES AND ACTUAL CASE EXEMPLARS

In addition to an analysis of the applicable jumgrdict ranges which may be present
particular jurisdiction, another important asseg#ng an analysis of actual cases which
been defended ithat jurisdiction. Such a study should include aalgsis of the informatic
developed during the defense of the particular ¢agether with an analysis of the pertir
information in similar cases in the same jurisdiati The information which shoulde analyze
includes all relevant factual information presentedthe case, a detailed liability expos
assessment, a detailed damage assessment and tiemaltegether with any additior
information, data and documentation which is retga the evaluation of the claim.

An exemplar of an actual case study in the forna ¢file/Case Status Report is attached :

exemplar.
MEMORANDUM
To: All Staff Members
From Jeffrey R. Schmieler
Subject TORT CASE: DEFENSE (Office Policy & Pemture)
Date June 1, 2004
l. THE LAW:

1. Review the file to determine how the injury oged, and if there appears to be a possibilitystélglishing non-
liability of the Defendant as a matter of law.

2. If after a review of the authorities, a preitrigotion does not seem advisable, twrtte facts as a defense
concentrate your efforts on a tireless and thoroimyestigation and preparation of all the avail:
evidence.

3. Be sure that in reviewing the available autihesityou note the mutual duties and obligations isegoon th
Plaintiff and Defendant by the law of the jurisdbct where the injury occurred.

II. THE FACTS:
1. Review the investigation that has been complptaxt to the receipt of the file and ascertain thiee:

a. All witnesses have been contacted and staterobtamed.

b. Police investigation reports have been obtaaratiinvestigating police officer interviewed.

c. Diagrams and/or photographs of the accidentdédeave been obtained.

d. All medical reports on the injury to the Plaihtiave been obtained.

e. A thorough check has been made to determinpasiemedical and legal (claims) history of the mi#i
2. Specially drafted Interrogatories should bedfile order to obtain pertinent information.

3. An extensive Notice to Produce should be filethiming pertinent information and documents.



4. If any of the above-information has not beemighied, arrange to have it completed before taRiegositions.

5. Ordinarily, it is advisable at this poiftir defense counsel to visit the scene of the &etitb familiarize himse
with it, as well as to arrange for the preservatidrany evidence which could be removed or dest
before trial.

6. It may also be advisable at this point to intawthe Defendant, or it's representative, if it be a cogtimn, an
any other witnesses who are peculiarly availablin¢oDefendant or whose testimony you considet o
the defense.

7. After filing all necessary pleadings arrangdake the Depositions dhe Plaintiff, inquiring thoroughly into
medical and claims background, his marital histbrg,employment history and the like, as well de the
facts of the occurrence itself and the injuries eoihplaints of pain and disability which he may dav

8. Consideration should then be given to takingDleposition of other withesses. Such depositionsllys shoul
be taken if you have reason to believe that a w&maay die or leave the jurisdiction prior to triad tha
his testimony is vital to the defense.

9. Make a thorough investigation of the medicatlenice which could be presented at the trial asvali
a. Obtain all up to date medical reports on thénBtgs injuries;

b. If permanent injury is claimed, arrange to hthePlaintiff

examined by a doctor of your own selection;

c. If your doctor feels it helpful or essentialraarge to have all
Prior medical reports and x-rays made availabknoin
considering his opinion on disability;

d. After reviewing your doctor’s report and evalaat have a
conference with him wherein he can educate youlanedical
aspects of the case.

10. After reviewing the various medical reports ahd testimony of the Plaintiff in his Depositioognside
whether the Plaintiff's claims of disability are aggerated or noexistent, and if so, consider
possibility of a specialized investigation, such as

a. A check of the Plaintiff's neighborhood and wiagkacquaintances to determine whether
are familiar with the nature of his complaints.

b. Possibly an undercover investigation of the Rifiiand his actions including photographs
motion pictures of any unusual or strenuous actionghich he may engage.

c. Investigation through his employment to verifyesial claims, such as lost wageor if the
Plaintiff is selfemployed, securing an appropriate authority toenevhis income te
records.

11. Consider the use of demonstrative evidenceh siscthe advantages or disadvantages of used corat
photographs, plats, charts or models.

12. Review the facts that your investigation has tigyed to determine if there is any area for théirtemy of ar
expert witness.Examples of such testimony wouldhge speed and stopping distances of automo



sufficiency of lighting at an accidenteste, the slipperiness of floors, waxes and the kel structuri
soundness, product design and quality.

CASE EVALUATION, SETTLEMENT AND TRIAL:

1. Prepare summaries of depositions, answers &ragatories, medical statements, itemized listihgspecia
damages and file trial summary.

2. File Request for Admissions of Fact and Genwggsrof Documents if warranted by case.

3. After all investigation and discovery has beempleted, review the case in its entirety and ealuo
possibility of settlement.This is the best timewhich to evaluate settlement, since for the finstet you
have before you all of the evidenaghich will be available to the jury, and it can Beewec
dispassionately without the rigors and pressurgs®frial or trial.In line with settlement, it shoulétkep
in mind that a thorough investigation of the famtsl law is as essential to adwegeous settlement as i
to a proper presentation of the case at trial.

CASHUDY AND ACTUAL CASE EXEMPLAR
l. FILE/CASE STATUS REPORT
SAUNDERS & SCHMIELER, P.C
FILE/CASE STATUS REPORT

June 21, 2002 (V-4)

This communication contains privileged informatiodisclosed to or by Saunders & Schmieler, P.C. iryiding
legal advice to its client, Apex Foot Health Induis, Inc., and its insurer, Chubb Group ofnsurance
Companies, and contains material prepared in theurse of litigation which reflects counsel's men
impressions, conclusions, opinions and legal thexwi To maintain the protected nature of this matdrivhich,
constitutes privileged attornéglient communication and attorney work product, gase do not dissemins
beyond the recipient without Saunders & Schmieleagproval in advance.

TO: CHUBB GROUP OF INSURANCE COMPANIE
ATTN: MS. VIVIAN E. HOLLAS
FROM: JEFFREY R. SCHMIELER, ESQUIRE

LUCAS WEBSTER, ESQUIRE
FILE INFO: Chubb File: 79449165

Our File: CHO00149
Insured: Apex Foot Health Iatlies, Inc.
Claimant: Louiselgas Peuser

TRIAL: October 28, 2002
COURT: Circuit Court for Wicomico County, Maryland



101 North Division
Salisbury, Maryland21803-0198

CASE NO: 22-C-00-001099 OC
SCHEDULING ORDER: Expert Witnesses Identified 07034

Notice - Use of computer evidence  07/30/02

Discovery Completed by 09/13/02

Depositions Completed by 02023

Settlement Conference 09/16/02 & p-8n.

Motions filing deadline 09/28/02

Pre-Trial Conference 10/11/02 at 8:45 a.m.
Exhibit lists / Witness lists due 18/02

Proposed Voir Dire due /18302

Proposed Jury Instructions 18002

Special Jury Verdict Sheets duid)/18/02

Accurate estimate of trial time due  10/18/02

INTRODUCTION: This is a complex products liability personal ipjuaction. The Plaintiff, who is

Type Il (most severe) diabetic, has alleged thaEeruary 10, 1999 she purchased two pair of skhecia

ordered orthopaedic shoes from Foot Fit, Inc.ogesiocated irPittsville, Maryland. The Plaintiff's fe

had been measured to be 12.5 extra wide; howenerobthe pair of shoes purchased are allegedve

been only 12.5 wide and not “extra” wide.These shwere manufactured by our insured, Apex

Health Indistries, Inc. (Apex). The Complaint states thatshees, which were only 12.5 wide were

box marked 12.5 extra wide. As a result of the mperly fitting shoes, the Plaintiff asserts tha¢

developed a blister on her right foot that evermyuaécame so unhealthy and damaged that surger

required to amputate her right little"§5toe. The Plaintiff further alleges that post scafcomplication

caused the need for additional surgery

hospitalization. CASE:As a result of these allegations,

Plaintiff has filed eéSix-Count Complaint against Apex who is the manufacturer of the tweospai shoe




purchased, and Foot Fit, Inc., the owner and opeddtthe specialty store wiethe shoes were orde

and purchasedount | is against our insured Apex foegligence as the Plaintiff needed a 12.5 “ex

wide and Apex is alleged to have negligently plaged2.5 wide shoe in a box marked 12.5 ¢

wide Count Il is against Apex under the theorystfict liability as Apex did manufacture the proc

and allegedly mislabeled the product prior to iaalng its customerGSount |ll is against boi

Defendants fobreach of implied warranty-fitness for ordinary pur poseUnder this heory of liability

the Plaintiff alleges that the shoes were not dit the purpose for which they were purcha

specifically, that they were not 12.5 extra wideesh capable of being worn by the Plain@bunt 1V is

against Foot Fit, Inc. fdsreach of implied warranty - fithess for a particular purpose. Under thi

theory the Plaintiff alleges that Foot Fit, Incddireach this warranty as they had been informatdtkh

Plaintiff was a diabetic and needed the shoesttpréiperly and failed to enoire that they placed i

proper fitting shoe on her fe&ount V is anegligencecount against Foot Fit, Inc. for failing to exes

due care when checking the actual size of the sbmldgo the Plaintiff and was negligent for impedg

instructing the Plaintiff to continue to try to udee shoes even after they had caused a blStemt

VI is by Mr. Peuser fdoss of consortiumas the husband alleges that their marital relatipnsvas

damaged due to the injuries caused by the shoesPlHNtiff seek$1,250,000n damages per count &

the husband seel250,000n damages as well.

LIABILITY EXPOSURE: This case is not considered to be a case of ulimility on the part of tt

Insured. It is considered more probable that nat the Plainff will be unable to establish liabili

against the insured predicated upon the causesctadnaset forth in the complaint, namely:

Negligence, (2) Strict Liability in Tort or (3) Baeh of implied warranty- fithess for particule

purpose. Assumg the Plaintiff survives a Summary Judgment Motion / or a motion made at

conclusion of the Plaintiff's case in chief, a jusgue will be presented on the defenses of caborg

negligence and assumption of risk with respecheoregligence count; sophisticated user, produst mi

use , product alteration and/or assumption of iglewith respect to Strict Liability in Tort, andifure tc

reject non conforming goods, failure to inspect asldted UCC defenses as to the Breach of Wai

count.

Cross-Claim Against Foot Fit, Inc.:Discovery to date has revealed that an employd®at Fit, Inc




“stretched” the shoes manufactured by our insureféfdant and had knowledge that the shoes d

properly fit the Plaintiff and failed to reject tim®n conforming goods Additionally, Foot Fit, Inc. is

sophisticated user and failed to properly inspeetiébel in the product which , according to tharRiff,

properly labeled the shoes as 12 ¥» Wide. A Croag¥Chas been filed against the Defendant, Fou

Fit, Inc. This was based upon our discovery to date whichalsvthat Foot Fit, Inc. failed to exercise

care in _checking the actual size of the shoes &plthe Plaintiff and for negligently instructinge

Plaintiff to continue wearing the shoes when shifind Foot Fit, Inc. that the shoes felt too smkilis

noted the Foot Fit, Inc. maintains that the shaggadly sold to the Plaintiff were 12 ¥, Extra Widpc

not 12 ¥4 Wide as maintained by the Plainfifiie employee at Foot Fit, Inc. who sold the Pitiff the

shoes, Lisa Morris , has testified that she checkdte shoe and it was a 12.5 extra wide and that ¢

“stretched the shoe” for 15-20 minutes, thereby maélying and changing the shape of the shoeln

the event that the evidence of Foot Fit.lis believed, there is no remaining theory obility agains

Apex on the Cross ClaimFinally, please note that Foot Fit, Inc. has filed a Cross-Claim against our

insured as well.

RECOMMENDATIONS TO CHUBB FOR FURTHER INVESTIGATIVE WORK: No furthe

investigative work in recommended to be performed.

PROPOSALS FOR DISCOVERY AND INSPECTION:

1. Interrogatories: Interrogatories with respect to the specific issaebhand have been propounde(

the Plaintiff. Those answers have been receivedeavridwed.

2.Requests for Production of DocumentsAn extensive set of Requests for Production of D&t

specific to the issues have been propounded orPldatiff. The documents have been received

reviewed.

3. Deposition of Louise PeuseriThe depositionof Plaintiff has been taken and the correspor

deposition reports have been previously forwarded.

4. Deposition of John PeuserThe deposition of the Mr. Peuser will be takethi@ immediate futures.

Deposition of Medical Providers:Medical Records @bositions have been forwarded to all relevan




germane healthcare providers.Medical records haaen lreceived and summarized. (See att¢

Medical Summary).

6.Deposition: Dr. John Hedger treated the Plaintiff for her gdlé personal injury due todhimproperl

fitting shoes. His deposition has been taken asdréport has been previously forwarded. It is

attached hereto.

7.Deposition:Dr. Chris Stroud has provided pasedical surgical treatment to the Plaintiff. Henisl

going to testify agast the Defendants with respect to causation agmin@gnency of the Plaintifi

injuries. He testified that the shoes “might” beause of the original blister. His deposition réguoa

been previously forwarded. His report is also dgachereto.

8.Deposition: The deposition of Dr. Wayne Campbell was taken wmeJ4, 2002. Dr. Campbell is

infectious disease physician who was called inaf@monsult on October 8, 1999 when the Plaintiff

first transferred to Union Memorial Hospital. deentuallynoted that the Plaintiff was suffering fror

methicillin _resistant staph aureus (MRSA) infectidrhe doctor was called in by Dr. Stroud for

infectious disease consult.Dr. Campbell prescribesleral antibiotics and “loosely” followed M

Peuser, prgress for about six (6) months. Dr. Campbell coméid that infections, and particularly f

infections were a common event with diabetic pasieparticularly those with diabetic neuropathia

their lower extremities. He further stated that béiics are particularly susceptible to bact

staphylococcus aureus, it was a common bacteriavkeiet to on to state that 18% of the hul

population carry Staph on their skin all the timeother 1020% will carry it intermittently.Certa

groups have a higheisk for it, diabetics are in that category, esally diabetics who use insulin.|

stated that the likelihood was that an insulin delemt diabetic would have Staph as a normal

flora.He also stated that Staph was invasive, hat if given theopportunity, such as through a rup

or fissure in the skin, would penetrate and infeet tissue. Dr. Campbell was then asked if he m

opinion, held to a reasonable degree of medicdbginility or certainty, as to the source of Ms. Rgk

methidllin_resistant staph aureus (MRSA) infection fohieh he saw her on October 11, 1999.

response was that he wast able to formulate such an opinion.

Significance of Dr. Campbell’'s testimony:Dr. Campbell's opinion that he could not correlie




Plantiff's infection of her right foot in June 19986 the infection he treated her for in the left faa

October of 1999Dr. Campbell will not offer an opinion as to the caise of Ms. Peuser's left fot

infection, and specifically the cause of her MRSAniection.

9. I.LM.E.: An independent medical evaluation of the Plairglibuld be conducted by Dr. Paul Tay

our podiatrist. Considering the Plaintiff's prianchcurrent medical issues with respect to her fael he

allegations that the shoes wene tause of her medical issues, his expertisensidered germane to |

defense of this matter.This |.M.E. is currentlynzescheduled.

10.Infectious Disease Consultanffhe Plaintiff has alleged that she was infectedabymethicillin

resistant staplaureus” (MRSA) while undergoing surgery with Dr.dder (allegedly as a result @

burst blister caused by the insured's product), amda result has suffered and continues to

additional complications from the original blisteccordingly, this ofice recommends retaining |

Lynette Posorske, an expert in infectious disetsaeview all of the relevant and germane mei

information and serve as an expert medical witihefisis matter. While the Plaintiff has not yet causs

connected thetaff infection to the medical treatment that sheereed following the alleged occurrer

it is anticipated that the Plaintiff can pay a noadliexpert who may testify to the causation.

recommendation can be deferred until Plaintiff prés some evidence of medical causation.

11.Forensic_examinatiorof the subject shoes, together with shoes manutdtidentical to subje

shoes in both 12.5 wide and 12.5 extra wide. Censid that the Plaintiff alleges that the differenc

width between a 12.5 wide and 12.5 extra wideescdiuse of her allegédury, it is recommended tha

product liability expert be retained to first megsithe actual physical difference in size betwd®s

shoes and then inspect the shoes in question tif $keey have been stretched, or otherwise alt

Finally, theeyert will be used to testify regarding a) the aktaifect with respect to the differer

between the two sizes, and b) what affect the rémyoef the inserts from within shoe would have be

overall make up of the product.

MEDICAL RECORDS DEPOSITIONS: medical records depositiohave been received and revie

from the following healthcare providers:

Peninsula Regional Medical Center



100 East Carroll Street

Salisbury, MD 21801-5493

The Union Memorial Hospital

201 East University Parkway
Baltimore, MD 21218

Greater Chesapeake Orthopaedic
Associates, LLC

3333 North Calvert Street, Suite 400
Baltimore, MD 21218

American HomePatient, Inc.

207 Milford Street

Salisbury, MD 21804-6932

John H. Hedger, M.D.

111 Davis Street

Ocean City, MD 21804

C. Christopher Stroud, M.D.

3333 North Calvert Street, Suite 400
Baltimore, MD 21218

Wayne Campbell, M.D.

Department of Medicine - Suite 405
201 East University Parkway
Baltimore, MD 21218

Peninsula Orthopedic Associates, P.A.

111 Davis Street

Ocean City, MD 21804
CVS Pharmacy
Pointer Ridge

1334 Crain Highway
Bowie, MD 20716



Bowie Health Center

15001 Health Center Drive
Bowie, MD 20716
Comprehensive Medical Evaluations
Johnston Professional Building
3333 North Calvert Street
Baltimore, MD 21218

Medstar Health

7379 Washington Boulevard
Elkridge, MD 21075

Atlantic General Hospital

9733 Healthway Drive

Berlin, MD 21911

Peter S. Abbott, M.D.

10445 Ocean City Boulevard
Berlin, MD 21811

Candee Van Iderstine, P.T.
Laurel Regional Hospital
Outpatient Therapy Center at Bowie
15003 Health Center Drive
Bowie, MD 20716

James F. McMurray, Jr., M.D.

6318 Democracy Boulevard

Bethesda, MD 20817

INJURIES: The Plaintiff alleges that as a result of wearimg improperly fitting shoes, she develop

blister that continued to worsen. Eventually, stafjintervention was necessary to remove the titjls

toe (5th toe). The Plaintiff further alleges thhe ssuffered post surgical complications which resp




additional hospitalization and surgical procedurBsose post surgical complications are allegedé

result of the Plaintiff contracting a staph infectiwhile hospitalized for continuing problemsth the

right little toe (8" toe). She alleges that as a result of the stagietioh, the bones in her left foot bega

deteriorate_making it very difficult for the Plaiffitto stand and walk for more than 20 minutes

time. Please note that the Plaintiff is a Typédiflbetic [suffers frondiabetic neuropathy] and has he

significant problems with her feet for years priorthis matter. In fact, she has previously hacothe:

amputated due to her medical condition and thdadlaomplicans. In addition, she has testified

the shoes were “too tight” at the store when skt fried them on thus, there is also a jury qoe

present with respect to whether the Plaintiff wastgbutorily negligent and/or assumed the risk@

injuries. An itemized list of damages as providgdh® Plaintiff is shown below:

Peninsula Orthopedic Associates $6,211.64
Delmarva Radiology 1,278.00
Peninsula Regional Hospital Center 30,419.70
American HomePatient 1,052.18
Atlantic General Hospital 268.00
Dr. Snitzer 1,696.00
Greater Chesapeake Orthopedic Associates 22,169.00
Union Memorial Hospital 70,242.83
American Radiology 1,028.00
Associated Anesthesiology Practice 1,650.00
Dr. Tustin 478.00
Peninsula Surgical Group 187.00
Professional (?) 3,735.72
Home Health Corporation 7,750.12
Internal Medicine Associates 75.00
LifeStar Ambulance 605.00
Blue Heron Medical Group 178.00
Helix Care Medical Group 250.00
Chesapeake Periopera (?) 3,808.00
Pulmonary & Critical Care Associates of Baltimo 368.00
EHP Behavioral (?) 300.00



Apria Health Care, Inc. 836.07

Dr. Nesbitt, 11l 416.00
VNA Home Infusion Specialists 20,754.26
Washington Hospital Center 611.00
Comprehensive Medical 200.00
Parkway Pain Service 544.00
Prince George's Hospital 240.54
Peninsula Pathology 200.00
Sub-total (medicals) $ 177,552.06
Foot Fit (Shoes) 108.00
Van Dyke & Bacon (Shoes) 1,400.00
TOTAL $ 179,060.06
Lost Wages $ 60,000.00
TOTAL $ 239,060.06

* The Plaintiff has listed lost wages at $60,000.00. However, she has not
provided any records to support said claim. Her salary as of the date of loss was
$17,000.Furthermore she is alleging future lost wages as she is completely

disabled.

DAMAGE ASSESSMENT/ EVALUATION: The Plaintiff has alleged that the insured was igegl

simply because the shoes in the box marked 12r& aextle were only 12.5 wide.As a result, she al

she lost her right little toe (5th toe). Furthermoshe alleges that sheffeued a staph infection duri

subsequent surgical procedures for complicatiortk tkie right little toe (5toe) area of her foot. As

result of the infection, she was forced to haveaebgraph performed to her left foot as the bones

allegedlydeteriorating. These injuries have allegedly resuin additional medical problems with

feet and she allegedly may have to have her elatitdoot amputated.As indicated above, the all

damages are quite significant as the Plaintiffogethatas a result of the loss of her toe, she ce

longer work and properly care for her new childtRarmore, she alleges that she has suffered ¢

emotional distress throughout the course of thieak has been and continues to be, a prisoneer

own home as she cannot leave and is suffering amakidose her entire left foot. Therefore, thiseca




considered to be a potentially high exposure chgsastage. Although discovery is on going, anessk

verdict in this matter could range betwek800,000.00 to $800,000. 00. However, that this eds no

considered to be a case of ultimate liability agast the insured, Apex. It is considered moi

probable than not that a jury verdict for the defendant will occur. Additionally, the medical

liter ature and testimony of the physicians to date hasoh established any medical causation wi

respect to the Plaintiff's allegations of injury ard medical damages. It is recommended that

comprehensive Motion for Summary Judgment supportedy affidavit and legal memorandum bt

filed at the conclusion of discovery. Aside from &bility and medical causation issues, this matt

can also be defended with respect to the assertionentained in our Cross-Claim filed against Co-

Defendant Foot Fit, Inc. It is noted that the Cobefendant’'s employee not only had knowledge

the fact that the shoes did not fit properly, butato modified the product i.e. “stretched” the

shoes. In addition, the shoes were actually marked as a 12 wide and therefore not mislabeled :

all according to the Plaintiff. It is alleged thatthe box they came in were improperly marked as

12.5 extra wide. Foot Fit, Inc. maintains that not only was the boXabeled as 12.5 extra wide, b

that the shoes were too. If Foot Fit Inc.’s evidercis believed there is no liability on the part ¢

Apex. In the event that it is not believed then FddFit, Inc. should have inspected the product an

rejected the non conforming goods. This defense ssrongly supported by the fact that the Plaintif]

allegedly complained to the CdYefendant’'s employee that the shoes were too tighis she trie(

them on.

ESTIMATED COST OF DEFENSE: The cost of defense in this matter is estimate®B&t000 to tric

and $8,000 for trial. Expert witness fees are eith at $12.000. DEFENSE STRATEGY: The

defense strateqgy is to continue a vigorous defengbe issues of both liability and medical causatin(

to focus any liability on the cdefendant Foot Fit, Inc. Additionally, the stratagyto posture the cs

through further discovery for a successful MotionSummary Judgment.

AUTHORITY: None (5/29/02)

DEMAND: (in Complaint) $1,5000 (5/05)

OFFER: None (5/29/02)




SETTLEMENT NEGOTIATIONS: No settlement negotiations have taken place to. ddtme ar

recommended.

ADR POTENTIAL: In accordance with the local rules of the Circuittu@@ for Wicomico County, th

case has been scheduled for a Settlement Confevart8eptember 16, 2002.

ADDITIONAL RELEVANT COMMENTS/PROPOSALS: Discovery is in its final stages. T

Plaintiff's deposition has now been completed. @ibpositions of the two Foot Fit, Inc. employeesd

been taken. The deposition of our insured Daden has been taken.In addition, the depositiornisrego

the Plaintiff's treating physicians have beeompleted. A comprehensive request for admissidriact

and genuiness of documents is being drafted, atlaimeing discovery is being scheduled aad

comprehensive motion for summary judgment will bedfin order to attempt to extricate the inst

from this litigation.
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possessor may know or have reason to know from epgetrience that there is a likelihood of conducttiee part of third
persons in general which is likely to endangerstifety of the visitor, even though he has no reés@xpect it on the part of
any particular individual. Comment goes on to stht if the place or character of the businesgpast experience is such
that the possessor should reasonable anticipagtesaror criminal conduct on the part of third pess either generally or at
some particular time, he may be under a duty te fakcautions against it and to provide a reasgralfficient number of
employees to afford a reasonable protection.

James (Jay) Stanley Bias, Jr., is the brotfidten Bias, who was the Maryland basketball piaydo died of a drug
overdose in 1985.
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