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LIABILITY EXPOSURE ANALYSIS

l. COVERAGE EXAMINATION
- Coverage Analysis

In order to determine whether coverage is affondsder an insurance policy for the costs of a defems
indemnity, it is necessary to consider: The temosditions and provisions of the coverage set fiorth
the insurance policy which is implicated; togetivith the claims asserted against the insured in the
underlying action; the extrinsic evidence revealadng the course of a good faith investigatioe, th
evidence presented during the course of a triakedisas the judgment rendered against the instred.

In order to perform a coverage analysis of thenmuiéy obligation of the insurer to pay a final judgnt
against the insured, it is necessary to comparaltimeate liability assessed against the insured,
predicated upon the actual causes of action whiglléeged in the Complaint, with the coverages set
forth in the insurance policy.

1.Duty to Defend

Under current Maryland law, the insurer’'s duty &fehd is determined by the allegations broughtregai
the insured and argxtrinsic factsknown to the insurer which may raise the poteityialf coverage

under the policy. If the allegations of the Compiatate any cause of action potentially withia th
coverage afforded by the insurance policy, or i exirinsic facts made known to the insurer could
potentially bring the claim within the coverageaaffed by the insurance contract, the insurer mefetd
the claim? Prior to relatively recent developments in Manglansurance law, the scope of the insurer’s
duty to defend was defined as follows:

The obligation of an insurer to defend its insuneder a contract provision such as here involved is
determined by the allegations in the tort actitirthe plaintiffs in the tort suits allege a clasuovered by
the policy, the insurer has a duty to defend. Hfrartort plaintiff does not allege facts whicleatly
bring the claim within or without the policy covege the insurer still must defend if there is
apotentiality that the claim could be covered by the poliy.

Under thefour cornersdoctring, in order to determine whether a liability insuogved a duty to provide
its insured with a defense to a tort action, tleifar was only obligated to analyze the provisiofithe
policy in conjunction with the allegations contairnie the Complain®! If the allegations stated any
claim within the policy coverage, the insurer wafigated to provide a defense; but in making the
coverage determination, the insurer was not requaodook beyond the four corners of the Complaint.

However, the obligation of the insurer with regzdhe duty to defend was significantly broadengd b
the Maryland Court of Appeals in the decisiondefna v. Cochran.®! TheCochran Court held that the
allegations of the Complaint and the specific teamd provisions of the insurance policy aat the only



means of establishing a potentiality of coverafféhe insurer must defend its insured if it appdesm a
suitor other sources available at the timehat there is a potential of liability under thaipy.”®! The
Court specifically held thatn insured may use extrinsic evidence to establigshpotentiality of
coverage under the policy and trigger the insurer'sluty to defend?

In permitting an insured to establish a potengialit coverage by reference to sources beyond theypo
and the Complaint, however, the Court further hiséd the use of such extrinsic evidence is not
unlimited, and imposed the following conditions:

Only if an insured demonstrates that thererisasonable potentialthat the issue triggering coverage
will be generated at trial can evidence to supp@tinsured’s assertion be used to establish anpaliey
of coverage under an insurance poley.

As a result, the Court placed the initial burdemaiging any extrinsic evidence relevant to coveragh
the insured, premised upon the requirement thasaoly evidence be reasonably likely to be geneatted
trial.® Once extrinsic evidence has been raised, theehusiifts to the insurer to fully investigate the
nature and legal significance of the extrinsic ewick in order to make a proper determination veigard
to coveragé® In making the determination of coverage, any auiy must still be resolved in favor of
the insured*! Although the duty to defend is broader than thiy o indemnify, nothing requires the
duty to defend to be larger than the scope ofghmg and provisions of the poli&.

In order to determine whether the insurer owesday to provide a defense to its insured under an
insurance policy, the specific terms and provisiofihe policies issued to the insured must beyaed!

in comparison with the allegations contained witthie@ underlying action together with axgrinsic

facts made known to the insurer which could potentibliyng the claim within the coverages afforded by
the insurance contract

2. Duty to Indemnify

In Maryland, the indemnity obligation of the insurge dependent upon thegal obligationof the insured
as determined by the ultimate liability of the iredi predicated upon tloauses of actiorset forth in the
Complaint. The law in the State of Maryland is tajline that the legal obligation of the insurad,
determined by thpury verdicton theasserted causes of action against the assuredleterminative of
the issue of whether there is a duty to indemnifyMaryland, the duty of an insurer to pay a final
judgment against the insured depends upon a cosgpant theultimate liability assessedgainst the
insured predicated upon the actual causes of astiich are alleged in the Complaint with the cogera
provisions set forth in the polidy. The Maryland Court of Appeals recently has gigksar indication
that the cause of action whichlégjally allegeds the determinative issue in adjudicating coveragues
presented under an insurance policyn Lititz,' the court rejected the efforts of a tort plaintiff
convert an intentional tort into a negligence actimorder to seek coverage under an insuranceypoli



Under the terms of the liability policy, Lititz Mual Insurance Company’s “Lititz” liability coverage
under the policy “do[es] not apply to bodily injuoy property damage...which is expected or interiged
the insured[.]”

In view of this provision, the Court of AppealsiMéryland noted that:

This case presents another effort by a tort pRitatiavoid the operation of an exclusion for bgdijury
that is expected or intended by the insured. Hezglaintiff’'s submission is that, due to a psytiga

disorder, the alleged insured had no intent tarénjbe plaintiff when the former struck the latiéth his
fist. As we explain below, this attempt to convetiattery into negligence fails on the fact andahe'

In Lititz, the plaintiff unsuccessfully attempted to apply Sheets ruling beyond its intended scope.
The Court of Appeals, in rejecting an extensiosbéetdo cases beyond the limited application to
negligence causes of action, stated:

The plaintiff relied on Sheets v. Brethren Mutuaddrance Cdor the similar proposition that “an act of
negligence constitutes an ‘accident’ under a lighihsurance policy when the resulting damage \aas
event that takes place without [the insured’s] agkt or expectations.®

The Court stated that the plaintiff's reliance ba Sheetsationale “ignores the concept that where the
facts indicated a battery, the harm is the coritself.”*® The Court of Appeals declined to apply

the _Sheetsuling, and instead ruled that the law of batt@gas predicated upon the facts of the case, and
not negligence, and thus battery controlled theecaye determination.

Therefore, in Maryland, the indemnity obligationtlé insured to pay a final judgment depends upon a
comparison of the ultimate liability assessed agjaime insured, predicated upon the actual cadses o
which are alleged in the underlying complaint, vitie coverages set forth in the polféyThe Court of
Appeals of Maryland has given clear indication that cause of action whichleggally allegedn the
complaint is the determinative issue in adjudigatioverage issues presented under an insurancyg poli
andnot that which could have been allegéd

- Business Risk Exclusions

The interpretation that the majority of courts havaede regarding the extent of coverage afforde@iuad
CGL policy is premised upon the concept that anred’s contractor’s work gives rise to two (2)
different types of risk. Therst type of risk involves the typical situation, where a contradtolds itself
out as being capable of completing the bargaineddatractual performance in a workmanlike manner.
In these instances, the property owner relies tiperepresentation(s) of the contractor with respect to
the quality of the goods, services and materiatstha ability of the contractor to provide themgan
anticipates the receipt of the goods, servicesnaaigrials as warranted. When the contractor’s work
does not measure up to the quality and charactiabfvhich was represented, either express oliaahpl
warranties and representations of the quality ofdgpservices and materials are breached, and the
dissatisfied customer may recover the costegdir or replacement of the faulty work from the
contractor as the standard measure of damagdsefdaréach of warranty. This consequence of not
performing well is part of every business ventara] the repair or replacement of faulty goods aakw
is a business expense, to be borne by the contiaaboder to honor the warranty or representapaé
to the quality of work promised.

Thesecond type of risk inherent in a contractor’s line of work is thekrtd injury to people and physical
damage to property of third parties cause@dnydental injuries to persons or property which can expose



the contractor to unlimited liability. While tharme neglectful craftsmanship can result in both a
business expense of repair or replacement and adpsesented by damage to persons or property, the
two results are vastly different in relation to shg the costs of such risks as a matter of instgan
underwriting and are vastly different in connectiith the coverage afforded under the basic cowerag
provisions of the standard CGL policy of insurance.

The Weedcourt initially best articulated the distinctioetiveen “business risks” and “occurrence”
which give rise to insurable liabili. The Weed@nalysis remains as valid today as it was wheh fir
articulated and serves currently as the founddtiothe modern day “business risk” analysis,
notwithstanding the modifications which have takéace in the standard ISO policy since it was first
articulated, and has been recently quoted as esggomsnciples of insurance coverage which are Whol
consistent with Maryland laf. In Weedo the Court stated:

When a craftsman applies stucco to an exterior @falhome in a faulty manner and discoloration,
peeling and chipping result, the poorly-performeatkwvill perforce have to be replaced or repairgd b
the tradesman or by a surety. On the other hdmdid the stucco peel and fall from the wall, and
thereby cause injury to the homeowner or his neagktanding below or to a passing automobile, an
occurrence of harm arises which is the proper stibjerisk-sharing as provided by the type of pplic
before us in this case. The happenstance andteftdre latter liability is entirely unpredictalpfethe
neighbor could suffer a scratched arm or a fatallib the skull from the peeling stonework ...uimjto
persons and damage to other property constituteskeintended to be covered under the CGL.

- Recent Decisions

ISN v. Federal Insurance CompanyNo. 1874 (Md. App. June 24, 2002). In this ¢aélse Court of
Special Appeals of Maryland held that there is atydo defend nor indemnify Bethesda Airport Setyuri
Contractor for Violations of the False Claims Athe case involved a Chubb insured and Federal
Insurance Company was represented by Jeffrey Rnigtdr of Saunders & Schmieler, P.C.

A copy of an article in S&S Recent Developmentthim Law profiling the case, as well as a copy ef th
Summary of the Oral Argument presented on behdfedleral are attached heretd&eHIBITS #1 &
2 respectively.

Perdue Farms Incorporated v. National Union Fire Irsurance Company & Federal Insurance
Company, Civil No. L-99-2818, 2002, 2002 WL 537643 (D. Mapril 8, 2002). The United States
District Court for the District of Maryland grantedmmary judgment in favor of Federal finding that
did not owe a duty to indemnify Perdue Farms folaamed advertising injury claim under the Federal
policy. Perdue had brought suit against Natiorr@bb and Federal seeking coverage for damages of
$48,000,000.00 awarded by a Florida jury to Dehtaek for misappropriating his trade secret process
for making cook in the bag chicken by creating addertising its own Perdue product known as
“TenderReady” chicken. The case involved a Chubkbned and Federal Insurance Company was
represented by Jeffrey R. Schmieler of Saunderst&feler, P.C.

A copy an article in S&S Recent Developments inlthe profiling the case is attached hereto
asEXHIBIT #3 .



I CONTRACTUAL RISK TRANSFER & INSURANC E COVERAGE

The basic concept of Contractual Risk Transfehésallocation of the risks of accidental loss bemvthe
parties to a business contract differently thamwtdch would otherwise occur under the law. Tégall
significance of such a risk transfer is the creatba contract between the parties which estaddishe
governing liability and law applicable to the transon. It is, therefore, important to consideregally
the terms and provisions of sucbmmercial contractswhen underwriting a policy of insurance to one
of the parties to such a contract. Although thei@ato a contract can create their own “law” vihiaill
govern a relationship or transaction, the “pubbtiqy” as enunciated in State laws, as enforcethby
judiciary, often limit the amount of risk that cha transferred by means of a contractual agreement.

Risk Management Theory

Contractual Risk Transfer is, in essence, a rahdiier technigue the effect of which is to transafeisk to
another party. The transfer of a risk may be ttnanrance company in the form of an insurancecppli
the terms of which are set forth in the insurarm&ract, or the transfer may be to a third partghim
form of a contractual provision.

- Common Contractual Risk Transfer Proisions

A number of contract provisions can affect theatoon risk in a transaction or commercial relagiaip,
and in order to determine the specific allocatibaraccidental risk, it is necessary to completehd
the entire contract to determine the nature, exedtmeaning of a contractual risk transfer provisi
The most common contractual risk transfer provisionuse is the use of contractiralemnity or hold
harmless provisions.

- Indemnity and Hold Harmless Agreements

Indemnity provisions alter the risk allocation beem the contracting policies by requiring one ef th
parties (Indemnitor) to indemnify the other (Indetee) for certain types of liability to third pagt. In
the past 30 years, indemnification clauses haverbe@a common method used to allocate accidental
risks in a wide range of contracts. In order faelsclauses to be effective, they must be unambiguo
and must take into consideration applicable statatel common law.

- Insurance Requirements Provisions

Specific coverage requirements are imposed on pheth contracting parties by means of Insurance
Requirement Provisions, which further generallye for a requirement that evidence that the
insurance coverage which is required by the terfitiseocontract has been obtained and kept in dutld
and effect for the specified contract period. Feegly such contractual requirements provide that th
indemnitor name the indemnitee as an additionalesbimsured.

INDEMNITY PROVISIONS

The purpose of an indemnity provision is to trandifie risk of loss to another party. Under an mdisy
provision, one of the parties to the agreementesgi@ assume the liability of the other in the ¢w#n
loss. If an indemnity provision is valid and unaguwus, it is an effective means of risk transfén
insurance contract itself is a contract of indemny§ whereby the insurance carrier provides
insurance coverage and indemnification under certai clearly defined provisions set forth in the
insurance agreement.



Indemnification agreements, which are also knowhad harmless agreements, are basic contractual
devices which are used ti@nsfer risk from one party to another. Indemnity agreemerds a
commonplace in nearly every modern day commena@akiction due to the prevalence of liability claim
in our litigious society, and are encountered inticts governing relationships wherein one party i
performing services for another. Due to the riskich are inherent in the construction industry el
number of parties involved, indemnity agreemengsparevalent in contracts by and between owners,
architects, engineers, general contractors, sutagints, suppliers, and materialmen. Such agreismen
are also commonplace in the housing provider imguptoperty management industry and property
maintenance industry, and are frequently inclugehaintenance contracts, elevator service congracts
security services, swimming pool maintenance andcecontracts, leases, and other service provider
contracts.

Under a standard indemnity or hold harmless agratroae party (“the indemnitor”) contractually
agrees to indemnify and hold harmless the othay pathe contract (“the indemnitee”) from any aid
liability associated with the hazards of the bussneenture. Under and by virtue of the terms and
provisions of the indemnity and hold harmless aged, the indemnitor assumes the liability of the
indemnite€® By means of the contractual risk transfer deiricéae form of an indemnity and hold
harmless agreement, the ultimate liability forsk rivhich is within the scope of the agreement is
transferred from one party, the indemnitee, to lagoparty, the indemnitor.

It is important to realize that the transfer oknighich is effectuated by a contractual risk transfi the
form of an indemnity or hold harmless agreemeubispletely independent of insurance coverdgBy
virtue of the terms and provisions of the indemuwitynold harmless agreement, the indemnitor

is contractually boundto bear the ultimate risk of loss contemplatedhgyagreement, irrespective of
whether the indemnitor has insurance coveragenfolass or not. The existence and scope of any
insurance coverage does not govern the exteraffity transferred unless the contract so provides

In view of the liability and the risk hazards fagian indemnitor under an indemnification or hold
harmless agreement, indemnitor, in order to agbaiesolvency in the face of a loss contemplatedien
an indemnification or hold harmless agreement, raitiser finance the contingent loss by means &f sel
retention or obtain liability insurance coveragedoch risks8

There arghree (3) types of Indemnification and Hold Harmles agreementsn common use in
commercial contracts which are characterized byhtttare and extent of the indemnification obligasio
contemplated by the parties. The agreements aradierized according to the degree to which the
indemnitor assumes liability for the negligencetaf indemnitee and are referred to as: 1) Biwad
Form Indemnification Agreement; 2) THetermediate Form of Indemnification Agreement; and

3) Limited Form of Indemnification Agreemenit.

- The Broad Form Indemnification Agreemen

The terms and provisions of a Broad Form Indemaiiosy and Hold Harmless Agreement provide that
the Indemnitor assumes an unqualified obligatiohdiol the indemnitee harmless and to indemnify the
indemnitee for all liability and risk which is camplated in the agreemeitespective of which party
was actually at fault or was the culpable partyrhe legal effect of a broad form indemnity otcho
harmless agreement transfers é¢nére risk of loss from the indemnitee to the indeitor.®

- The Intermediate Form Indemnification Agreement



The terms and provisions of an Intermediate Fortedmnification Agreement provide that the
indemnitor assumes all of the liabilities of thdemnitee within the scope of the agreement, except
where the injury or damage is caused by the indiemsi sole negligence. Under such an agreemest, it
important to consider thahy amount of culpabilityon the part of the indemnitor under an intermediat
indemnification and hold harmless agreement ol#g#tte indemnitor to indemnify the indemnitee for
the total amount of damages. Under such an agrdgethe only instance wherein the indemnitor is
relieved of contractual obligation to indemnifywien the loss is due solely to the fault of the
indemnitee’? Other intermediate forms of Indemnity and HoldHkess Agreements which are identical
in their intendment are phrased in such a manatttiesonly instance in which the indemnitor willtno
owe indemnification is where the liability arisag of the sole negligence of the indemnitee, ne. i
instances in which the indemnitor was not culpableny degree.

- The Limited Form of Indemnification andHold Harmless Agreement

The Limited Indemnification and hold harmless agrept provides that the indemnitor assumes the
obligation of indemnifying the indemnity only toeextent of the fault or culpability of the indetani

- Implied Indemnity and Contribution

Under the common law, liability may also be assgssal transferred under the doctrine of common law
indemnity, which is also known as implied or egoi¢éaindemnity. In addition to Common law
principles, most states have adopted one form athan of the “Joint Tort-feasors” statutes by \ertf
which liability is shared by the joint tort-feas@scording to their culpability. Under the statytor
provisions, liability is partially transferred tmather person, the other joint tort-feasor, whajardaw,
shares liability with his fellow joint tort-feasoAn indemnity obligation may be expressly provided

by contract, it may be implied from a contract gpécifically mentioning indemnity, or it may arigem

the equities of the particular circumstances wieikist. The circumstances under which indemnity or
contribution has been available are as follows:

1. Where the one seeking indemfittye indemnitee”) has only a derivative or vicars
liability for damage caused by the one from whoooxery is sought (“the indemnitor”);

2. Where the Indemnitee has ireditiability by action at the direction, in theengst of, and
in reliance upon, the indemnitor;

3. Where the Indemnitee has ireditiability because of a breach of duty owed kg th
Indemnitor;

4. Where the Indemnitee has ireditrability merely because of failure, even though

negligent, to discover or prevent the misconduc¢heflindemnitor; and

5. Where there is an express aghtvetween the parties containing an explicit wadtéeng to
indemnify or hold harmless.

- Anti-Indemnity Statutes



Under the Judicially imposed concept of “publicipgl’ the Courts have not looked with favor upoe th
Broad Form Indemnity and Hold Harmless Agreemédrd imtent of which is to shift liability for an
Indemnitee’s own negligence to the Indemnitor. @gding to the judicial logic, such clauses conflict
with the principle that each party should be resfida for its own negligence, under the rationhb t
holding each party responsible for its own neglagedeters negligent conduct in the future. Irrgda
number of states, the legislature has codifiedpelic policy,” by the enactment of “anti-indemyiit
statues which prohibit a party for obtaining indéfication for its own negligence in a hazardous
industry, such as the construction industry. Mdghe “anti-indemnity” statutes apply only

to construction-relatedndemnity clauses. Irrespective of the existemelenon, of such “anti-
indemnity” statutes, the judiciary has traditiogafiterpreted the validity of the broad form indetyn
agreements very strictly, and requésgpressed languager clear intentionto be expressed within an
agreement before finding an intention of an indéynoontract to indemnify a person against his own
negligence?

Anti-indemnity statutes are sometimes interpretedi@pplied by Courts in an unusual fashion. IntHea
& Power Corporation v. Air Products & Chemicalsg,1820 Md. 584, 578 A.2d 1202 (1990), the
contractor-indemnitor’'s employee brought an actigainst the property owner-indemnitee, claiming tha
he was injured as a result of the owner’s negligerithe owner sought a defense and indemnification
from the contractor’'s commercial general liabijgylicy (CGL) insurer pursuant to an indemnity ckawus
and an additional insured clause in the contract.

The Maryland Court of Appeals observed, in intetipgethe indemnification provision, that under the
Maryland anti-indemnity statute, Md. Cts. & Judo®rCode § 5-305, any agreement in a construction
contract purporting to indemnify the promisee aggliability for damages caused by the promisoole s
negligence is void and unenforceable. The Cotetjimeted the indemnification provision of the cant
and found that the indemnification clause was nfftciently clear so as to be construed as reqgirin
indemnification of the owner for its sole negligencrhe Court, therefore, refused to apply the anti
indemnity statute to render the indemnity provisioid. The Court, in interpreting the contractriia
that the indemnity provision was not enforceabhesiit did not clearly and unequivocally state that
contractor was required to indemnify the ownerit®own negligencé It is interesting to note that
although the court refused to apply the anti-indigyrstatute to render the indemnity clause
unenforceable under the anti-indemnity statutetdues ambiguity, it held that this same ambiguity
prevented its enforcement under the common lawnaggsied by the courts of Maryland in interpreting
such clauses. This is a good example of the pli¢hat in order to be enforceable, an indemrdyse
must clearly express the intention of the parties$ &n Indemnitor expressly intends to indemnigy th
Indemnitee for the Indemnitee’s own negligefice.

- Insurance Provisions and Anti-Indemnig Statutes

It is interesting to note that an insurance poiécin the purest sense a broad form indemnity ageet,
under which the indemnitor - the liability insurancarrier- agrees to indemnify and hold harmless th
indemnitee - the insured - for the indemnitee’s(ned’s) sole negligence. Yet, the same publicyol
rationale which has been fashioned by the Judi@adywhich has been used by the legislators in
enacting “anti-indemnitee” statutes, does not rtnge for insurance policies. Obviously, such a
rationale, if applied to the insurance contractuldalefeat the purpose and intendment of insurance
coverage for liability claims. Most constructiomtiaindemnity statutes specifically provide thag th
statutes do not apply to insurance requirementsmstruction contract§. Accordingly, although
construction anti-indemnity statutes outlaw indefination of the indemnitee for the indemnitee’sesol



negligence, they allow the indemnitee to requigeitidemnitor to obtain insurance, the effect ofckihi
could provide coverage to indemnitee for the indée’s sole negligence.

The effect of the exclusion of insurance contréreis the effect of the anti-indemnity statutesas t
validate the allocation of risks by the partiescoptractual provisions requiring liability insuranc
covering the indemnitee, even when the result neatplprovide insurance coverage to another party fo
its own negligence. This rather incongruous eftexterscores the importance to the indemnitee of
naming the indemnitee as an additional insuredernrtdemnitor’s commercial general liability policy
(CGL) as a second means of obtaining indemnificaticthe event that an indemnification provision is
unenforceable under a particular state’s l@onversely, it underscores the important risk ingations

to the Insurer of naming other than the named insot as an additional named insured under an
insurance agreement.

The legal effect of naming a third party as a namethsured is the same for most purposes as issuing
a separate policy of insurance to the third party.lt is, therefore, important for an insurer to
carefully consider the legal effect of adding addibnal named insureds to insurance policies.

Contracting parties also obviate the right of subrgation by entering into a contract which adds
another party as a named insured in a contract ofnisurance. Such a provision avoids subrogation
in view of the well established law that an insureis generally not allowed to pursue subrogation
against its own insured.

- Indemnification Issues: A recent case study involving subcontractors

A recent case of import which should be considenessessing the future course of action with retspe
to the indemnification and coverage issues raisa@dses which involve Contractors and Subcontractor
in construction claims and litigation is the ca$é&d. Johnson Co., et al. D.C. App. No 96-CV-69
decided May 1, 199'by the D.C. Court of Appeals.

TheJohnsoncase involved a factual scenario in which both Adhnson and Atlantic Masonry were
subcontractors of Sigal Construction Company wheAttantic employee was injured on the job site.
The employee collected worker's compensation frataric and brought a negligence action against
Johnson and Sigal, both of whom settled with tleenBff prior to the tort trial.

Johnson filed an action against Atlantic askingifolemnification or contribution as a third-party
beneficiary of a subcontract between Atlantic aighlQhat required Atlantic to indemnify not onlyg&l,
the general contractor, but also “other contraatorsubcontractors” of Sigal for amounts paid assalt
of Atlantic’s negligence. The trial court ruledaitilohnson was not a third-party beneficiary of the
Atlantic/Sigal subcontract's indemnity provisiondagismissed the complaint.



The D.C. Court of Appeals reversed the ruling &f lhwer court and held that it was apparent froen th
plain language of the indemnification clause thatasintended to benefit Johnson and other
subcontractors. The court further ruled that the clause requirddmtic to indemnify not only the owner
of the property and Sigal itself, but also “othentractors and subcontractors.” The court wertbon
state that the additional language of the subcontvauld be meaningless unless the court intergri¢te
as manifesting an intention to benefit Johnsonthade in a similar situation who are required tp pa
damages as a result of the contracting partieanfl's, negligence. The court specifically notieat the
duty to indemnify was expressed in terms that nth&eduty run directly to the indemnitees, inclusife
the other subcontractors.

The court noted that while Johnson was not spedlifitamed as such in the Sigal-Atlantic contract,
Johnson fell within a specifically named and des@olass of “subcontractors” that clearly were to
benefit from the indemnification agreement.

Atlantic then asserted that even if Johnson wasrahéed to be a third-party beneficiary, the exvitys

of the workers’ compensation remedy prevented Johfrom suing Atlantic to recover damages which
Johnson paid to one of Atlantic’'s employees. Tdwrtcnoted that while it is true under Maryland Jaw
the exclusivity of workers’ compensation exting@sttommon law indemnification and contribution
claims against a corporation whose injured emplayeeald not have been permitted to sue the employer
directly, the principle does not apply when theram ‘express contractual agreemeritto assume an
obligation to indemnify.

The court determined that the critical distinctiorMaryland law is not between a party to a cortoa@a
third-party beneficiary of the contract, but betwemexpress indemnification clausend an implied
obligation of indemnity, holding that Atlantic exgmsly agreed by contract - albeit in a contradh wit
Sigal, not with Johnson - to indemnify “subcontaaist” a class that included Johnson. The Coud hel
that the indemnification provision of the contraghich was set forth in § 18 also contained 8§ 1thith
expressly provides for waiver of workers’ compeimsaexclusivity.

It is also relevant to note that the court staked hotwithstanding the possibility that cross
indemnification provisions may exist in both théesontracts, that such would still not preclude the
action because the contractual language couldenotdye clear in requiring indemnification even if
Johnson was negligefst.

The court further recognized possible alternatesailts in interpreting the provisions of cross
indemnification provision:

1)The indemnification claims might cancel eachand Johnson could not recover;

2)The competing indemnification claims might beused to a right of contribution for half of what
Johnson paid out (Pro-rata result);

3)Johnson might recover on the basis of proportefault; or

4)The stronger indemnification clause might preeatirely on a theory of “passive” versus “active”
negligence.

The import of this case is that in a constructiase; it is necessary to obtain a copy of all cotgrand
subcontracts to determine the contractual riskstearprovisions which may have been entered into by
the parties which may grant certain indemnificatiights to other subcontractors who are not a party



the contract. It also is important to obtain theuirance policies of the general contractor and any
subcontractor whose policies may be implicatedrdento determine the coverages afforded under the
respective policies and the levels of insuranceigen therein.

- Insurer’s Right of Subrogation

An insurer is entitled to subrogation under thagples of the common law, and the insurer’s right
subrogation is not dependent upon any expressdeprovision of the insurance policy. The insuser’
right of subrogation arises, under common law [pies, when the insurer pays a claim on behalfsof i
insured. At the time of the payment of the clain@ insurer’s right to subrogation arises by apen of
the law and vests in the insurer all rights whieh insured has against a third party for the |d8%e
insurer’s right to subrogation is limited to suddhts as the insurer had against the insured atrtieeof
the payment of the claim. Accordingly, there isright of subrogation where the insured has noeafis
action against a defendant. Under the principlesibrogation, the subrogee (insurer) stands ishloes
of the insured (subrogor) and has no greater ritjats the subrogor. For this reasahgen the insured
has released the culpable party prior to the paymdrof the claim by the insurance carrier, the
insurance company’s rights of subrogation againsthe culpable party are destroyed”

In addition to common law subrogation, subrogatights exist by virtue of contractual provisions
contained in contracts between two partiBg.means of contractual provisions, parties may ats
agree to waive or limit subrogation. The modificabn or alteration of the legal right to subrogation
is a means or modality of contractual risk transferthat can have a significant effect on the
obligations of an insurer under a policy of insurarce.

It is essential that the Insurer take into considegition the effect that a waiver of subrogation hasm
the risk which is being underwritten by the issuane of an insurance policyln those instances when
an insurer fails to take into account the effeca slibrogation waiver provision of a contract,ssuies an
endorsement which permits a waiver of subrogatithaut taking into consideration the effect thattsu
provisions have on risk transféhe ultimate responsibility for a loss will oftenbe unwittingly
underwritten by the insurance carrier.

The use of a subrogation waiver by contracting parés as a risk transfer device between the parties
inter se usually has the effect of preventing subgation by an insurer, under the well established
law that an insurance carrier, as a subrogee, camesceed to no greater rights than its insured, the
subrogor.

- Insurance Policy Subrogation Provision

Notwithstanding the fact that an insurance companght of subrogation arises automatically by the
common law doctrine of equitable subrogation attitne that an insurance company pays or satisfies a
covered claim, most insurance policies containxgmess provision setting forth the insurer’s right
subrogation. Such provisions do not expand therérs subrogation rights which exist in the abseotc
such provisions, but rather atesigned to clearly indicate that such rights do ést and to provide
contractual provisions against an insured interfenng with such rights as part of the consideration
underpinning the agreement to pay covered claims obehalf of the insured. Such provisions also



serve to notify the insureds of the existence efdhbrogation rights of the insurer, as well aztuire
the insured to cooperate with the insurer in asgg#gainst the third-party tort-feasor any clativet the
insured may have against the third party and toeptastrictions on the insured'’s ability to limrtwaive
the subrogation rights of the insurer.

The most commonly found type of subrogation prawisivhich is contained within an insurance policy
expressly states that the insured shall do notluimgejudice or abrogate the insurer’s rights tmwer
from third partiesafter a loss has occurredOther provisions which are sometimes found imanrance
policy may prohibit the insured from waiving subatign at any time or may explicitly allow the inedr
to waive subrogation.

- Common Subrogation Provision

The most common type of subrogation provision wiéctound in commercial lines property and
casualty insurance policies forbids the insuredhfmaiving the right to subrogate after a loss,ibut

silent with respect to a waiver executed prior toss® It is common for commercial contracts to
include provisions which include waivers of subriiga Normally such business contracts are exécute
by the parties prior to the occurrence of any priypar casualty losses associated with the business
venture. Itis important for both the insured amelinsurer to be mindful of the difficulties thsatch
subrogation waivers can cause, because such waireis conflict with the intendment of the common
subrogation clauses contained in the insuranceyahd may adversely affect the insured’s right to
coverage under the policy.

The language contained in the common subrogateursel that the Insured “do nothiafger a loss to
prejudice the Insurer’s subrogation rights,” impltbat actions of the insured which extinguish the
Insurer’s rights of subrogatigsrior to a loss will not void coverage under the polidyhe cases which
have considered the effects of a pre-loss waiveubfogation rights have upheld the right of treuhed
to waive subrogation rights and still recover tog toss under the policy of insurance. In suckesahe
Courts have held that the Insured is entitled tover when it incurred the very loss that was ladur
against, and which the Insured had paid to insmd,that the Insureby means of an appropriate
policy provision, could have prohibited such a sulwgation waiver agreement had it intended to do
SO.

Accordingly, contracting parties generally can ngbon the enforceability of a waiver of subrogation
clause contained in a commercial contract witholweesely affecting the insurance coverage of the
waiving party without requiring an endorsementtia applicable insurance policy in those instances
when the insurance policy contains the typical f@ion prohibiting only post-loss subrogation waszer
Such pre-loss waiver provisions are generally heldto jeopardize coverage, even in those instances
when the insurer is not notified of its existenderpto the loss?

Therefore, it is incumbent upon the insurance carmer to specifically prohibit pre-loss waivers by
endorsement in the event the insurance carrier int&ds to enforce its subrogation rights upon the
payment of a loss. In a construction case, such Ease could make a sizeable difference in the risk
undertaken by the Insurance carrier in underwriting the particular insurance policy.

Insurance industry practices do not appear to r@zeghe fact that pre-loss subrogation waiverssaligl
and do not affect the coverage afforded underrtbgrance policy. Many underwriters assume thait the
insureds will advise them of any waiver of subragathat they may enter. Additionally, workers’
compensation carriers often issue endorsementsetifg the waiver of subrogation in the insurance



policy and charge an additional premium for it.isTjpractice also occurs in the issuance of Comrakrci
General Liability insurance, as well as workergnp@nsation insurance policies.

Irrespective of the method used by the Insuranogéecdo deal with the issue of the pre-loss waiver
subrogation, it is submitted thedund underwriting policy mandates that either tpee-loss waivers be
specifically prohibited under the policy provisiofty endorsement, or that they be specifically
disclosed, acknowledged and agreed upon in an eadorent to the policy for which an additional
premium is paid by the insured desiring to entetarpre-loss waivers of subrogation rights in a
commercial contract.Otherwise, an insured could generally succeedfecehg enforceable waivers of
subrogation at the ultimate cost of the insurempgjrby including them in its business contracts ant
advising the insurer of them.

- Commercial General Liability Policy

A common provision found in most CGL policies isubrogation provision which operates to transfer
rights of recovery to the insurance carrier upoynpent of a los&

CONTRACTUAL LIABILITY INSURANCE

It is common for one party to a business contm@ttansfer to the other contracting party all @oation
of the potential liability associated with the satijmatter of the contract. The most common mbgns
which this is accomplished is by the use of a t@dnless provision or an indemnification provision
the contract or agreement.

These provisions generally operate independertdiy fan insurance policy to transfer the financial
burden associated with a risk of loss to the oplaety of the contract. Howevehe party to whom the
legal liability is transferred may insure the assurad liability loss exposure by purchasing
contractual liability coverage as a part of its aubmobile, general liability, and umbrella liability
insurance policies.

Commercial General Liability policies, auto liabylipolicies, and umbrella liability policies unigzdly
include a form of contractual liability insurance apart of their standard coverage, but there are
significant restrictions placed on the coveragewipled by these policies. Additionally, the stanbla
CGL policies are often modified with non-standamnditations. Some professional liability policids@
provide a degree of contractual liability coveraggther forms of insurance, such as aircraft inscea
generally exclude nearly all contractual liabilityverage(s). This topic focuses on the contractual
liability coverages afforded under the CGL policy.

THE CGL POLICY’'S CONTRACTUAL LIABILITY COVERAGE

The scope of the Contractual Liability Coveragewaféd under a standard Commercial General Liability
policy is dependent upon a number of the otheripravs of the standard policy, namely:

D The Coverage A. Insuring agreement;
(2) The exclusion of liability arising out obntractual agreements;
3) The exceptions to this exclusion whichnfdahe basis for the contractual liability coverage

(4) The definition of “ insured contract”;



(5) The supplementary payments provisiont{@1996 edition form); and
(6) The policy exclusions that apply to caotual liability coverage.

It is important to understand the significance aleof these policy provisions to understand tlopsof
coverage provided in a CGL policy’s contractuabilidy coverage.

- The Insuring Agreement and the Exclusio

The CGL policy’s Coverage A is broad and includegerage for bodily injury or property damage
sustained by an insured as a consequence of anrfence,” as defined in the policy. Certain cogera
is excluded from the broad coverage afforded u@aserage A, namely liability arising out of
contractual agreements which the assured might eiee Exclusion b of the policy eliminates coxge
for “bodily injury or property damage” for whichehinsured is obligated to pay damages by reastireof
assumption of liability in a contract or agreemernihis is because Insurers do not intend to colver a
liability arising out of all contractual agreemetite insured enters into -only certain specificetypf
coverage for such contractual obligations are nierto be covered.

However, the exclusion set forth in b. has two pxoas that leave coverage in place with respect to
liability (1) assumed in afinsured contract” as defined in the policy; and (2) liabilitshat the insured
would have in the absence of the contract or agresm”

These exceptions provide the substance for contragtl liability insurance coverage in a standard
CGL policy. In other words, coverage for contractal liability insurance exists by virtue of the
coverage granted in the insuring agreement, the elsion for contractual liability and the
exception to the exclusion of contractual liability*

It is important to note that not only is contradtiigbility insurance provided to an insured whe@ases
the liability of another under provided that thpuiy or damage occurs subsequent to the issuante of
policy, but it is also provided for any liabilithat the insured would have in the absence of aseagent
or contract.

In the event that the liability of an insured ig nae that would have applied in the absence oin&ract
or agreement, it must be an “insured contract"edidd under the policy for coverage to apply.

- Definition of “Insured Contract”

The term “insured contract” is specifically defineda CGL policy, and in view of the coverage affied
by this exception to the exclusion of contractiaility coverage, it is a definition which is imgant, as
it defines the coverage afforded under the pdfic¥hefirst type of “insured contract” for which
contractual liability insurance is provided by dtion is alease of real property It is common practice
for a lease of premises to include a hold harntmsse requiring the lessee to hold the lessor leasn
for liability arising from the leased premises loe tessee’s operations on the leased premisesCGhe
policy covers bodily injury or property damage lidp assumed in a lease agreement for premises by
virtue of the fact thaeases are specifically defined as “insured contr&’ under the policy.”

Thesecondspecially defined type of “insured contract” isidetrack agreementvhich is an agreement
confined to the Railroad industry. An Insured whias spurs or sidetracks which connect to a eallso
main line is usually required, as a condition & #idetrack agreement, to enter into a hold hasnles
agreement whereby it holds the railroad harmles®s fiosses arising out of the use of the side



track. These sidetrack agreements are specially defined ‘d@ssured contracts” under the standard
ISO policy.

Thethird type of an “insured contract” is @&asement or license agreememthich are specifically
defined as “insured contracts” unless they areimection with construction or demolition operatiam
or within 50 feet of a railroad. An easement igrdaarest which one party has in the use or limited of
the land of another, such as the right of use tovgw another person’s property. An easementasiatd
to real property and may be conveyed with the pegherty. An easement can be private or publich su
as permitting people to walk across a parcel a anget to the ocean or public beach. Easemeays m
be for purposes of ingress and egress to anotheelps property. Easements may arise by operation
law or by prescription. A license is a revocalignt to come onto another person’s property, and is
consensual. A license may be revoked at any tidrder the definition of “Insured contracthese
types of “agreements” provide contractual liabilitpsurance.

Thenext type of “contract” which qualify as “insured coatts” is arpbligation of indemnity which is
required by a municipality It is not uncommon for municipalities to haveliioances requiring
indemnification from a private citizen or organipatwho by virtue of their activities can cause ihod
injury or property damage to members of the pubigamples of such are vendors, concessionaires wh
rent merchandise or vehicles and similar activiti€hese types of contractual relationships qualify
as“insured contracts” for the purposes of providing contractual liagiihsurance under a CGL policy.
However, if a contractor performs work for a mupdity, an ordinance-imposed indemnification in
connection with that work is not included in therficular portion of the definition of “insured doact.”

Any such indemnification is included as an “insucedtract” under Paragraph f. of the definition.

Also, anagreement to maintain and/or service an elevatds an “insured contract” by definition.

The general contractual assumption agreement titheras specified under paragraphs a. througlee. ar
covered irsection f of the definitional section in the event thatytineeet the criteria set forth

therein. Under this section coverage is afforded for contraaal assumptions of tort liability of

others in purchase orders, rental and lease agreemis for equipment, or other personal property,
sales agreements, construction contracts, and otheimilar contracts. Only the indemnity portion

of such contracts are “insured contracts” under thedefinition, and only when the tort liability of
another is the subject of an indemnity or hold harness agreement.

Contractual Liability coverage only appliesttot liability and does not apply to the assumption of a first
party loss, a warranty of performance, or an exatoly agreemerit. Similarly, no coverage is afforded
under a CGL policy for an indemnity agreement whgran insured agrees to be responsible for any and
all damages that occur to the insured’s own pro8uct

It is interesting to note that the restrictionhe ttort liability of another” assumed in a contract has also
been applied to preclude coverage for a claim baped the insured’s breach of a contractual agreaeme
to add another as an additional named insurecetintured’s liability policy. A number of courtave
held that the contractual liability coverage inanslard CGL policy does not provide coverage for
liability of the insured for breach of contractgmvide insuranceThe commitment or promise on the
part of an insured to secure or obtain insurance ogerage for another is not insured. Contractual



liability coverage does not apply to liability arisng out of the breach of any type of contract,
including the breach of a contract to provide insuance.

The part f. requirement in a CGL policy which prbe$ contractual liability insurance that the indéyn
agreement relate to the “tort liability of anothedn preclude coverage for a claim against the@ashy

an indemnitee under a limited form of indemnityesgnent. When an insured has signed an indemnity
agreement by virtue of which the insured agreésdemnify another party for the insured’s own
negligence, contractual liability insurance coveratpy not be available, because undenied form of
indemnity, the insured has not assumedytthré liability of anotherso as to trigger contractual liability
coverage under a CGL policy. In such cases, thexbave held that since the indemnity agreement
does not cover another’s own negligence, theranoibe any assumption of liability of another toieth
contractual liability insurance can apply.

Additionally, to qualify as an “insured contracti agreement must appertain to the business of the
assured. A limited determination as to the scdpbeoinsured’s business can result in limited cactual
liability insurance coverage. For instance, ind¢bastruction industry a general contractor fredyen
requests subcontractors to provide services betrangcope of the subcontract. In such casesein th
event that the activity can not be characterizegklting to the assured’s business, coverage miayen
afforded under a CGL policy because it did noteagst of an “insured contract.”

CGL policies do not and are not intended to provideoverage for contractually assumed personal
liability or advertising injury liability.  This is reinforced by the specific inclusion“bbdily injury ”
and“property damage” in part f. of the insured contract definition.dditionally Coverage B of a CGL
policy, which sets forth coverage for Personal Injoy and Advertising Injury, contains a specific
exclusion for liability assumed in a contract.

Also, a contract to qualify as an insured contragst be entered into before the “bodily injury” or
“property damage" occurs. However, it is specificaimphasized that there is no limitation on thzetpf
liability to be covered under an “insured contracther than with respect to liability arising from
operations on or within 50 feet of a railroad abllity arising out of architectural services/eregnng
services® Contractual liability applies to liability arising out of the indemnitee’s sole negligence,
joint negligence or contributory negligence as longs the indemnity clause is valid and enforceable,
the liability arises from bodily injury or property damage, and the liability is assumed in an insured
contract as defined in the policy.

- Contracts and Agreements which are natn “Insured Contract”

The “insured contract” definition also specifieottypes of liability assumptions that are not irslur
contracts, namely: (ihe indemnification of Railroads and (2)architects/engineers professional
liability . In accordance with provision f. of the “insuma@htract” definition, an agreementita@emnify
a railroad for bodily injury or property damage arising framnstruction or demolition operations on or
near railroad property is not an “insured contfa@uch indemnification is commonly imposed upon
street and road contractors, as well as other actatrs working on or about railroad property. Such
contracts are specifically excluded as insuredrectg and accordingly no coverage is afforded dichs
assumptions of liability. In the event that a caotor is negligent in causing any such loss, aodldvbe
liable even in the absence of the contractual aggam the contractor's CGL policy will cover thesk.
However, in the event that the contractor’s acispased on the indemnity obligation in the coritrac
rather than simply asserting the contractor’s megice, the CGL policy will not cover the I1d%s.



The fact that the CGL policy will not cover an insd’s contract which contemplates work to be
performed in proximity to railroad property for awner, creates a significant risk exposure forQisi
insured which undertakes such construction corgraatl is required to indemnify either a railroacor
third party owner. A railroad would enjoy the f@ction afforded under an applicable protectivbility
policy in the event of a loss, but the owner waubd be covered under the contract of indemnity With
contractor because the contract does not qualindsmsured contract.”

The other specifically excepted contractual assiompif liability which is set forth in provision f.
involvesarchitects and engineers professional liabilityRart (2) deals with those cases where the
insured assumes the design professional’s lialfditynjury or damages arising out of the list of
professional activities. The provision clearlyizates that there is no coverage provided for anrigd’s
contractual assumption of the professional liabit an architect, engineer or surveyor.

When an architect, engineer or other professionalhases CGL coverage, the insurer generally a&sach
an endorsement to the policy which precludes cageefar liability arising out of the insured’s
professional activities. Insured contract excep{i®) prevents the professional from attempting to
circumvent the exclusionary endorsement and testoam the CGL policy into one that covers
professional liability by assuming liability foréglsame in a contract with a client.

- Defense of Indemnitees

A great deal of confusion and controversy has edistith respect to the practice among generalliligbi
insurers to provide a defense for their insureaiemnitees in conjunction with the defense provied
their insured. Interpretation of the standard [80icy provision, as well as variations of the stard
contract varied greatly, with some Insurance cegtigking the position that coverage is not affdrbte
providing a defense or for defense costs and oth&nsg the position that such coverage exists imsza
of the insured’s obligation to pay those damages.

In 1991, ISO addressed the problem directly andifiedcthe CGL coverage to provide for coverage of
an insured’s indemnitee’s defense costs as pat tihsured contract.” The defense costs, whicD IS
asserted were not covered at all under the exi§i®h policy language was to provide coverage by
definition in the revised form as damages in thiic@s contractual liability coverage. In March1895
made a new filing that addressed this subject aesdlted in a new January 1996 edition of the
commercial general liability coverage form undelichicosts to defend indemnitees are specifically
defined as damages, and are therefore eligibledeerage by exception to the CGL contractual ligbil
exclusion. Such costs are applied against theypbihits are covered only if certain conditiong anet,
namely: (1) The defense costs consist of anotiy’p “reasonable attorney fees” and “necessary
litigation expenses”; (2) Liability for such costave been assumed by the insured in an “insured
contract”; and (3) The covered costs are for tHerd® of the other party in a civil or alternatdispute
resolution proceeding where the damages coverdiaeb@ GL policy are alleged.

The 1996 CGL form goes further and sets forth a dytto defend the insured’s indemnitee - rather
than paying the indemnitee’s legal expenses. Whéime additional conditions have been met, the
costs of defending the suit against the indemnitegll be paid by the insurer as supplementary
payments just as the insured’s own defense costseaunder an ISO policy without reducing the
policy’s limits of insurance.

In the 1996 edition of the CGL policy, the duty tadefend arises only when the insured and the
indemnitee are named in the same suft One good feature of the 1996 CGL policy’s suppletale



payments provisions regarding the contractuallumesi defense obligation is the creation of certain
duties on the part of the indemnitee, such as tifyetd notify its own insurer of the suit and cocgie
with the indemnitor’s insurer in connection witletboordination of coverage with the other insurEhis
provision clearly expresses an intention of obtajrsome sort of contribution towards the indemfstee
defense costs from the indemnitee’s own insuranogec.

- Application of Policy Exclusions

In view of the fact that contractual liability caege is granted by the CGL policy’s Coverage A iimgu
agreement, and is not separate coverage untqg afletf the CGL policy’s Coverage A exclusions Bpp
to the contractual liability coverage, unless they specifically stated not to apply in the languafthe
exclusion. Only three (3) of the exclusions contain such exctgns, which result in coverage being
provided for liability assumed under an insured cotract that would not otherwise apply under the
policy, namely:

(1) The exclusion for bodily injury to an employeepr an injured employee’s spouse, child, brother,
or sister;®

(2) The exclusion for bodily injury or property damage arising out of the ownership, maintenance,
or use of an aircraft or watercraft;*® and

(3) The exclusion for damage to property loaned tor in the care, custody or control of the insured,
or on which the insured is working when such liabity is assumed in a sidetrack agreemerit

The exception to the employers liability exclusiofe) is extremely important since, as a result of th
exception to the CGL’s employers liability exclusia, the CGL policy covers third party over-
actions brought by a contractor which is sued by aemployee of the insured who has assumed
contractual liability from the contractor.

The aircraft, auto, or watercraft exclusion (g)gtuees liability arising out of these types of
conveyances. The exception to this exclusion appmnly to aircraft and watercraft liability and is
significant because aircraft and watercraft lidpifiolicies usually exclude the liability of otheassumed
in a contract (the business auto policy coverslifglassumed under an insured contract). It isantgnt
to note that the insured will have no coveragatioown liability arising out of its watercraft aircraft
use, but does have liability assumed under anéalscontract for such losses.

The care, custody, or control portion of the propdamage exclusion (j) precludes coverage for dgma
to the property of others in the insured’s possessiThe exception to this exclusion for liabilagsumed
in a side track agreement provides coverage foladeno a railroad’s property when the insuredaislé
under the sidetrack agreement. It is importamictie that the “sidetrack agreement” portion of the
insured contract definition does not restrict cagerto the tort liability of another assumed in the
agreement. The contractual liability coverage owgkpond to this type of liability.

- Coverage A Exclusions That Apply to # Contractual Liability Coverage



A number of the more important Coverage A exclusiapply to the contractual liability coverage,
including the following:

. The liquor liability exclusie (c);

. The pollution exclusion (f);

. The damage to the insuredlpct exclusion (k);
. The damage to property exolugj); and

. The impaired property exotuns{m).

These exclusions can not be circumvented by assumihiability in an insured contract, and their
applicability causes the insured’s contractualiligicoverage to be narrower than its indemnity
obligation. Therefore, liability for the tort ohather which has been assumed by the insured in an
insured contract which arises out of an area wfalth within the purview of one of the exclusiomsthe
standard CGL policy which is not excepted for lidpiassumed in an insured contract exposes the
assured indemnitor to uninsured liability.

Examples of liability that an insured could assumder a contract that would not be covered under th
CGL policy as a result of these exclusions areHhsws:

. Liability assumed by a contm for the removal of contaminated soil from erage yard;
. An insured’s violation of awanty, such as might occur if a product doegpeodtorm as
warranted;

. The failure to meet the regqments of a sales agreement, such as might da&product
is not delivered by the agreed deadline;

. An agreement of a tavernastaurant to indemnify the owner or lessor of ttearpses for
liability arising out of the sale of alcoholic beages;

. Self-destruction of the insdits product; and

. Damage to a customer’s properthe insured’s possession for repair, mainteeaor
modification.

- Personal Injury and Advertising Liabiity Coverage

Personal Injury and Advertising Injury coverage ebhis set forth in Coverage B of the CGL policy
insures against liability arising from specifiedantional torts such as libel, slander, copyright
infringement, malicious prosecution, and false strrédowever, in contrast to Coverage A which
provides bodily injury and property damage cover@ywerage B is subject to a contractual liability
exclusion that contains no exceptions with respett an “insured contract.” The sole exception to
the contractual liability exclusion in Coverage B $ for liability the insured would have in the
absence of the contract or agreement.

The exclusion in Coverage B of contractually assiimpury liability is problematic in that the legal
profession uses the term “personal injury” in deiidnt manner than the meaning of the same tean in
insurance contract. As used by the legal professiw term “personal injury” means bodily injuag



well as libel, slander, false arrest, efeccordingly, “personal injury” is used in the broader legal
meaning in most indemnity agreements, and indemnits therefore assume a broader scope of
liability than their insurance contract covers. Ths leaves a large spectrum of uninsured liability
which is assumed in standard indemnification agreesmts which utilize the generally used legal
term of personal injury.

- Contractual Liability Endorsements

In view of the fact that indemnitors frequently @s® greater liability than the insurance provided f
Coverage A claims, a number of standard endorsenhee been developed for this purpose, namely:

. “Amendment of Contractual hility Exclusion for Personal Injury Limited to iz Arrest,
Detention or Imprisonment for Designated Contractdgreements” (CG 22 74);

. “ Contractual Liability - Revads” (CG 21 39); and

. “ Contractual Liability Lination” (CG 21 39).

While the above-noted endorsements are availableuke does not completely eliminate gaps in
coverage and are themselves problematic in apiglicat

- Summary

The ISO Commercial General Liability policy autoiatly provides insureds with what has been
described as “broad form blanket contractual ligbdoverage.” This means that generally, an iedisr
CGL policy will cover the liability of another pgrto a third party because of bodily injury or peoty
damage sustained by that third party if the insageed to assume that liability in a written orba
contract executed prior to the occurrence of injurproperty damage. Some of the principle ardaerev
coverage gaps occur (as compared to the scopabditii transferred under an indemnity agreement)
include defense costs, the “personal injury” peglsd the types of liability for which the policyqvides
no coverage due to the operation of the exclusions.

NON-STANDARD CGL CONTRACTUAL LIABILITY LIMITATIONS

As set forth in the preceding sections, the Stah@mmmercial General Liability (CGL) policies insuat
wide variety of the named insured’s contractualiagstions of liability - principally the assumptio
another party’s tort liability in a contract reldt® the named insured’s business.

In addition to the standard CGL coverage forms,jibkarance industry uses a number of nonstandard
contracts. Some insurers tailor coverage for tiquéar class of business in which the insurer is
specializing and others restrict coverage beingreff to risks that present for some reason a higker
potential than average, such as in surplus linesrege - coverage which is written under less gt
regulatory rules for insureds that would otherwiage a difficult time finding coverage in the stardi
insurance marketplace. Care must be taken inghstandard insurance marketplace, inclusive of
surplus lines in order to make certain that theecage provided matches what is required by conishct
obligations to other contracting parties.



Of obvious import is the analysis of the extentaferage provided for any contractual risk trarssfer
under the contractual liability provisions of thalipy and the extent to which the policy languagenore
restrictive than the standard CGL coverage.

Non-standard contractual liability provisions igeneral liability policy may create problems fottthe
indemnitee and the indemnitor. For an indemnttat must look to the surplus lines marketplacetéor
general liability coverage, it is essential thabiimine the policy carefully to identify the aredsere the
contractual coverage may be significantly morerieste than the standard 1ISO policy. In the éwan
such restrictive coverage, the indemnitor shouék $e tailor its contractual assumption of lialilib the
coverages afforded under the policy.

Indemnitees must consider, when drafting contragiriance requirements and accepting proof of
insurance from an indemnitor, that not all genkaaiility coverage is equivalent. It can never be
assumed that a requirement of “contractual lighddverage” in a contract will guarantee an indeotfg
liability to respond to a standard hold harmlessdemnity agreement. General liability insurance
requirements should always include the requirertieitcoverage afforded by equivalent to, or attlaas
broad as that of a standard ISO form CG 00 01.

- Contractual Liability Coverage In Umbrella and Excess Policies

Additional coverage to that provided by a stanganchary policy, by means of an excess policy, which
provides excess limits of insurance for the sanpmsures already insured under the primary or
underlying policy, or by means of an umbrella ppliwhich offers not only excess limits, but also
coverage above a retention or deductible for lodsssare not covered by the underlying policyyvar
significantly among insurers. Unlike the casemfnary policies, there are no industry “standardligy
which permits generalization as to what an excessntrella policy covers, as there is significant
coverage deviations in such policies.

- The Umbrella Insuring Agreement

Coverage of contractually assumed liability in uellar policies is traditionally very broad. The esage
grant is in the insuring agreement, which refeec#ally to the contractual liability exposur&@ne
such example is as follows:

We will pay on behalf of the insured those sums iexcess of the retained limit which the insured by
reason of liability imposed by law, or assumed byhie insured under contract prior to the
occurrence, shall become legally obligated to payaamages.

Under this type of insuring agreement, the insuvedld have coverage with respect to liability foya
type of covered injury or damage assumed in a aofjtsubject to any applicable policy exclusiond an
definitions, just as it would with respect to liyi for the same type of injury or damage if thiability
were incurred directly rather than by contractsaluenption. However, most umbrella policies lirhist
broad grant of coverage in a number of ways, imadusf providing exclusions and limitations such as
the following:

. A reference to “written orabagreements” which would exclude coverage forlieop
contracts;
. Restrictions of the coverémeontracts entered into in the course of thergts business

operations;



. Specifications as to the megsbpersons who may assume contractual liabilithefkind
covered by the policy;

. Exclusion of certain categsrof contracts, such as contracts with labor dzgtions; and

. Exclusion of contractual asgtions of certain types of covered liability suhproperty
in the care, custody or control of the insured.

Unless the policy language provides otherwisectheerage is not subject to any of the contractual
liability exclusions such as the ones applicabldenra CGL policy. Therefore, coverage is generally
afforded for personal injury and advertising injliability when it is contractually assumed.

Some umbrella carriers use the “insured contramtitept but cover liability for personal injury and
advertising injury. The scope of the insuring agnent is dependent upon the policy language and the
definitions set forth therein.

As is the case in a standard primary policy, cattra liability coverage in an umbrella policy is
structured by the policy exclusions such as warkems compensation and similar laws, aircraft-
watercraft, and property damage (care, custodywoiral) exclusions.

- The Excess Insurance Policy

Additional coverage which is afforded by an exgaedgcy of insurance generally provides excess Bmit
of insurance for the same exposure already assunugt the primary or underlying policy. Such esces
policies which frequently follow the form of coeges which are afforded in the underlying polieied
which are known as “follow form” policies adopetbame coverage terms and provisions of the
underlying policy and the coverage analysis of qumlities are performed by an analysis of the
coverages afforded by the underlying policy and @nerage for contractual liability is therefore
dependent upon the coverage(s) afforded in therlyiazg policy.

In the case of an Excess policy which has sepamaterage language from the underlying policy, the
same considerations which involve an analysis @tcttverage terms and provisions of a CGL policy
applies, or in those instances when a signifidantation from the primary policy is present, thene
coverage analysis applicable to an Umbrella policy

ADDITIONAL INSURED STATUS

In addition to the use of indemnification and hb&imless agreements as a technique for contractkal
transfer, naming a party as an additional insored policy of insurance is also a means of eftdtig

the transfer of the financial consequences of rigke basic underlying concept of this type of risk
transfer is for an indemnitee to require the indiéon to obtain insurance coverage for the losbemalf

of the indemnitee. In some instances a separéityy jpd insurance will be purchased by the indemait
for such purpose. However, more commonly, therimdtor will arrange for its own insurance coverage
to be modified by endorsement to cover the indeserdts well for the particular contractual relatfops
entered into by the parties.

In addition to the named insured and those pasti@sganizations who automatically qualify for insd
status under an insurance policies basic provisaaditional entities may be added as insureds égns
of endorsement. Under a property policy, the ieduto whom a loss will be paid if the property is
damaged or destroyed, must have an insurable ghieréhe property. In such policies, an additiona



named insured must, like the insured, have andtdaiinterest in the covered property. Undealility
policy, the insured, who is the person or entitywdrose behalf damages arising out of legal lighdite
paid to a third-party claimant, any person or orgaiion can be added to a policy as a named insured
provided the insurer agrees.

Additional insured status under the indemnitor’s insurance policy is often used as a supplement to
a hold harmless agreement by the indemnitee effentj a contractual risk transfer. This is done as
additional financial security for the enforcement d a hold harmless agreement as well as to serve as
a back up in the event that judicial interpretation of the hold harmless agreement invalidates the
agreement, or in the event that the agreement progeunenforceable for any other reasonln such
instances, when an indemnitee is unable to obtaiemnification from the indemnitor, the indemnitee
can seek coverage under the indemnitor’s insurpaltey for the loss or risk.

Courts in most jurisdictions, inclusive of Marylarithve upheld an indemnitee’s right to seek regover
directly as an additional insured, even when indéoation for the same elements of the loss is not
allowed under a hold harmless or indemnificatioreagnent. This has occurred most frequently when
the hold harmless agreement is a broad form inderation agreement which applies to the indemnsgee’
sole negligence and is adjudicated to be unenfblteemder public policy rationale. In such cases t
Courts have generally held that providing anottaatypwith insurance coverage is not the same as
indemnifying that party and have upheld contratyuquired insurance coveragje.

A similar ruling upholding the validity of additiahinsured protection despite an applicable anti-
indemnity statute has been made in Maryland ircse of Heat & Power Corp. v. Air Products &
Chemicals, In¢.587 A.2d 1202 (Md 1990). This case stands ferddigal proposition that although state
law prohibits broad form hold harmless agreememsndemnity/additional insured under the
indemnitor’s liability policy can be insured agaiits own fault>

- Direct Right to a Defense

One major conseguence of adding an additional nanseded to an insurance policy is to afford the
additional named insured under an insurance pthiegame right to a defense under the indemnitor’s
policy that the indemnitor has. This right comes with the contractual rights bks&ied in favor of the
additional named insured under the terms and pomgf the insurance contrathe legal
consequence of adding the additional named insured the contract of insurance is to in effect
grant to the additional named insured the same righof defense and indemnity for which coverage
is provided within the scope of the operation beingnsured.

It is to be noted that under a CGL policy an indgesunder a pre-loss indemnification agreement
providing for a contractually assumed defense wiiled to a defense against covered claims under
specific circumstances. This is covered undectmgractually assumed liability clauses which affor
coverage by exempting contractually assumed ligtfilom the exceptions contained within the insgean
policy. However, due to numerous problems of therpretation of the underlying contract which
contains the underlying indemnification contractlsas whether a defense is to be provided, asasell
indemnification and the interpretation difficultieacountered with meaning of the scope and meaniing
the indemnification provisions, much uncertaintysexover the extent and availability of coveradaol
often results in the disclaimer of the insurerdoer the costs of defense and or indemnificatids.an
additional named insured under a policy of insurane, the indemnitee has the same rights to a
defense and full indemnification for a covered losthat the indemnitor policy holder has.



- Subrogation

Subrogation, which is the legal principle holdihgtta party that has paid a loss on another’s behal
becomes entitled, on the basis of that paymera right of recovery against the party legally rexgible
for the loss, does not operate to give an insurerogjation rights against its own insured. That is
because an insurance contract is, in a very reaks¢he purist form of an indemnification agreemen
which provides indemnification for the indemnitestde negligence and if subrogation were to erist i
favor of an insurance company against its own egdusuch a right of recovery would defeat the very
purpose of a policy of liability or indemnity ingurce. For these reasons, additional named instaads
is a complete refuge from subrogation actionsthight otherwise be brought against the additional
named insured entity by the named insured’s inmgraompany .t is basic black letter law that an
insurance company has no right of subrogation agast its own insured, and the same principle
applies to an additional named insured in a policyf insurance

- Personal Injury Coverage

Most hold harmless and indemnification provisiortgali are contained in contractual risk transfer
agreements, make no distinction among the typ@guwfy or damage covered by the agreement. This
can pose a significant problem to an indemnitdhainstance of a claim of indemnification for a
“personal injury” claim. When an indemnificatiolaicn is made for offenses which come under the CGL
definition of “personal injury” - false arrest, nwbus prosecution, wrongful eviction, libel, slamnd
invasion of privacy- there is only limited coveraafforded under the policy for assumed liabilitigsler
the indemnitor’s contractual liability coveragéhe CGL policy provides no personal or advertising
injury coverage for contractually assumed liability, other than for such liability that the insured
would have had even without the hold harmless agre®ent. Limited contractual coverage can be
endorsed onto a CGL policy with respect to onei@aler personal injury offense, namely false atrest
Beyond this limited optional coverage, an indenmst€GL’s policy will not cover a personal injury
claim against an indemniteenless the indemnitee has been nhamed an additionrsimed insured
under the policy.

The effect of adding an additional named insured ta policy of liability insurance issued to an
indemnitor policy owner is to also insure any actsvhich result in a personal injury claim which are
performed by the indemnitee.

This same concept can be applied to an instanca thieendemnitee, for any reason, is performingkwor
that creates an uninsured loss exposure for tharindee, such as a form of professional liabiliby n
covered by the indemnitee’s own CGL policy. It nadso occur in the case of excluded coverages, such
as environmental remediation or any other speeidliisk which may not otherwise be covered under a
policy of insurance issued to the indemnitee. Ihmost any situation or operation which does noteom
within the scope of insurance coverage provideahtondemnitee, such as when the indemnitee’s
specialized coverage does not extend to contralgabdity or a specialized risk is being undenit,

the indemnitee can be added to the indemnitor’s pidy as an additional named insured to protect

its primarily vicarious liability in connection wit h the indemnitor’s operations.



In view of the nature of the undertaking and thenfancial risks which are being transferred, the
underwriter must keep in mind the tremendous addital exposure which is being taken when adding
an indemnitee to the indemnitor’s liability policgs an additional named insured.

. RISK ASSESSMENT & CLAIMS EVALUATION

COMPENSATORY DAMAGES FOR BODILY INJURY

In an action for damages in a personal injury cteefollowing elements of damage may be awarded :
® Thepersonal injuriessustained and their extent and duration;

(i) The effectsuch injuries have on the overall physical and aldrgalth and well-being of the plaintiff;

(i) The physical pain and mental anguiskuffered in the past and which with reasonablé&glodity
may be expected to be experienced in the future;

(iv)The disfigurementandhumiliation or embarrassmenassociated with such disfigurement;

(v)Themedical and other expensesasonably and necessarily incurred in the pabstdaich with
reasonable probability may be expected in the éytur

(vi)Theloss of earningsn the past and such earningg@duction in earning capacityvhich with
reasonable probability may be expected in the éutur

In awarding damages a jury in Maryland must iteniige&erdict or award to show the amount intended
for:

D) The medical expenses incurred in thet;pa

(2)The medical expenses reasonably probable todeered in the future;

3) The loss of earnings and/or earningaciyp incurred in the past;

(4)The loss of earnings and/or earning capacityaeably probable to be expected in the future;

(5)The Noneconomic Damageéssustained in the past and reasonably probalie tsustained in the
future. All damages which you may find for painffeting, inconvenience, physical impairment,
disfigurement, loss of consortium, or otimenpecuniaryinjury are ‘Noneconomic Damagésand

(6) Other damages.

MARYLAND CAP ON NON-ECONOMIC DAMAGES
DATES PERSONAL INJURY WRONGFUL DEATH

07/01/86 - 09/30/94 $350,000.00 N/A
10/01/94 - 09/30/95 $500,000.00 $750,000.00



10/01/95 - 09/30/96 $515,000.00 $772,500.00
10/01/96 - 09/30/97 $530,000.00 $795,000.00
10/01/97 - 09/30/98 $545,000.00 $817,500.00
10/01/98 - 09/30/99 $560,000.00 $840,000.00
10/01/99 - 09/30/00 $575,000.00 $862,500.00
10/01/00 - 09/30/01 $590,000.00 $885,000.00
10/01/01 - 09/30/02 $605,000.00 $907,500.00
10/01/02 - 09/30/03 $620,000.00 $930,000.00
10/01/03 - 09/30/04 $635,000.00 $952,500.00
10/01/04 - 09/30/05 $650,000.00 $975,000.00

Note: Non-economic damages shall increase by0®03)0 on October 1 of each year beginning on
October 1, 1995. The increased amount shall apptpuses of action arising between October laif th
year and September 30 of the following year. Fhall apply in a personal injury action to eackeckir
victim of tortious conduct and all persons who ranjury by or through that victim. In a wrongful
death case in which there are two or more claimamtgaward for non-economic damages may not
exceed 150% of the cap on personal injury recof@rgon-economic damages.

SUSCEPTIBILITY TO INJURY

The effect that an injury might have upon a palicperson depends upon the susceptibility to yngir
the plaintiff. In other words, the fact that thguny would have been less serious if inflicted upmother
person should not affect the amount of damageshtohvthe plaintiff may be entitled.

PRESENT VALUE QUALIFICATION—PERSONAL INJURY

In deciding upon the damages to be awarded foftoye economic loss, a jury must consider how long
the plaintiff is likely to live notwithstanding thajury, and the present cash value, if any, ofltiss.

Present cash value means that sum of money neededuvhich, when added to what that sum may
reasonably be expected to earn in the future bgemuinvestment, will equal the amount of the piéls
loss.

In other words, the total anticipated future loasstrbe reduced to an amount, which, if prudently
invested at a particular rate of interest overapplicable number of years, will return an amouqtas to
the total anticipated future loss.

PUNITIVE DAMAGES

If you find for the plaintiff and award damagesctampensate for the actual injuries/losses suffexgaky
may, but is not required to, award an additionabant as punitive damages. In determining the amount
of such an award, a jury should use its sound juigrand discretion to arrive at an amount which it
believes will punish the defendant and deter tHerdtant and others from similar conduct. There khou



be a reasonable connection between the award artkfendant's ability to pay. The award shouldogot
designed to bankrupt or financially destroy thesdefint.

@ Intentional torts except fraud (irgal malice): Punitive damages may be awarded druidnt's
conduct was outrageous, and in light of the risid@angers which were known or should have been
known, defendant's conduct indicated a disregarthirights and safety of others, or showed a
conscious indifference to the consequences.

(i) Fraud Cases: Punitive damages naagwarded if the jury finds a breach of fiduciaonyg
gross fraud, or other extraordinary or excepti@ir@lumstances from which ill will or evil motive mée
inferred. A finding of mere fraud alone is insuiéint to award punitive damages.

(iii) Unintentional Torts (actual malic&)efendant's conduct was outrageous and perfowitad
evil motive, intent to injure, ill will or fraud ahwithout legal justification or excuse.

(iv) Products Liability: If the jury belves defendant actually knew of the defect and by
marketing/selling/manufacturing the product actedonscious disregard of a foreseeable harm cduysed
the product.

DAMAGES—SPOUSE OF DECEASED

In determining the damages which will reasonably adequately compensate the spouse of the deceased
as a result of the death, a jury considers both@ooc and non-economic losses.

The economic losses to be considered include tlamdial support, as well as the replacement vdlue o
the services that the deceased furnished or prploabld have been expected to furnish. The jury may
consider the deceased's earnings and future earapagity for the probable time both had been explec
to live to determine the amount that the survivdpguse could reasonably have expected to receive.

The non-economic losses to be considered are theahanguish, emotional pain and suffering, loss of
society, companionship, comfort, protection, mhadgae, attention, advice or counsel the surviving
spouse has experienced or probably will experiémtee future.

DAMAGES—PARENT OF DECEASED CHILD

In determining the damages which will reasonably adequately compensate each parent as a result of
the death of their child, a jury considers bothrexoic and non-economic losses.

The economic losses to be considered are any faldrenefits a parent probably would have been
expected to receive from the deceased until tHd obéiched age 18.

The non-economic losses to be considered are theahsnguish, emotional pain and suffering, and the
loss of society, companionship, comfort, protectmare, attention, advice, counsel or guidanceararm
has experienced or probably will experience infthere.

The non-economic losses are not limited to theoplesf time when the child would have been a minor.

DAMAGES—MINOR CHILD OF DECEASED PARENT



In determining the damages which will reasonably adequately compensate each surviving child of a
deceased parent as a result of the death of atpameishall consider both economic and non-economic
losses.

The economic losses to be considered include tlaadial support, as well as the replacement vdiue o
the services that the deceased furnished or prplahlld have been expected to furnish until thédchi
reached age 18.

The non-economic losses to be considered are theahanguish, emotional pain and suffering, loss of
society, companionship, comfort, protection, paakoare, attention, advice, counsel, training, goak
or education which the child has experienced obaloty will experience in the future.

The non-economic losses are not limited to theodesf time when the surviving child is a minor.
DAMAGES—ACTION BY ESTATE

In determining the damages to be awarded to tlaeest the deceased as a result of the deathy a jur
considers both economic and non-economic losses.

The economic losses to be considered include tharid reasonable medical expenses which were
incurred by the deceased, and the loss of earfiiogsthe time of injury to the time of death. Fualer
expenses up to $2,000 are also recoverable.

The non-economic losses to be considered are arsgcious pain, suffering or mental anguish that the
deceased experienced as a result of the injurydedth (and any punitive damages for which the
defendant is found to be responsible).

PRESENT VALUE QUALIFICATION-WRONGFUL DEATH
a. Spouse

In deciding upon the amount of economic damagethfplaintiff [spouse of deceased], the following
elements may be considered:

(1)how long the plaintiff [spouse of deceased] widuhve been likely to have received financial beésef
from the deceased,

(2) how long the deceased was likelgage lived; and

(3)how long the plaintiff [spouse of deceased]ksly to live.

The damages for such economic loss shall be fopehied of their joint life expectancy.
b. Children

In deciding upon the amount of economic damagéheichild[ren] of the deceased parent, the jury

considers the financial benefits[the][each] chiid] would have been likely to have received friwen t
deceased. The damages for such economic lossetfalt the period of time until the child[ren] wdu
reach the age of eighteen years.

In figuring the amount of the economic damagesjuhemust not multiply the number of years by the
financial benefits. Instead, you must determireegfesent cash value of such future financial benef



“Present cash value” means that sum of money nemal@dwhich, when prudently invested over the
applicable number of years, will equal the amodriinancial benefits lost because of the deathef t
deceased.

MORTALITY TABLE—LIFE EXPECTANCY

According to life expectancy tables, the life expecy of a person of that person is relevant ang bea
considered.

The life expectancy figure(s) set forth in the Egpectancy table is to assist the jury in deteimgithe
probable life expectancy of the plaintiff as it eean future losses and damages. It is not convausi
proof of the life expectancy, and the jury is notbd by it. It is only an estimate based on average
experience.

CLAIM EVALUATION

The evaluation of every claim includes a good faithalysis of three (3) basic factors: (1) Liabilggues;
(2) Damage Issues ( 3) Insurance Coverage/Colliittatf Damages.

- Risk Factors Presented by the Claim

The proper evaluation of a claim includes a consiiten of all risk factors associated with the eiairhe
evaluation always includes an analysis of the failhg factors:

1. Liability exposure

-Is there a possibility of establishing non ligiils a matter of law?
-Is a jury question presented on liability
-Is the case a case of liability
2.Damage Assessment/Evaluation
-special damages which can be proven
-economic damages

-non economic damages

- punitive damages

-other damages

-the intangibles

1.The Plaintiff

2.The jurisdiction in which suit is filed

3.The Plaintiff's attorney



4.The demographic consideration

5.The jury pool composition

6.The Defendant

7.The evidence

8.The witnesses

9.The documentary evidence

10.Review and Analysis of the Case in its entirety
3.Coverage(s) afforded under the insurance pobdigictability

After all investigation and discovery has been cletgal and the case has been reviewed in its gntitet
can be evaluated for settlement. This is the st in which to evaluate the settlement. A thorough
investigation of the facts and law is essentidhtoproper evaluation of a claim.

- Jury Verdict Range(s)

One of the factors which is always a part of exdaym evaluation is the anticipated jury range \hg
presented based upon all of the relevant factsirdey of the jury ranges in a wide variety of casas
been compiled in a separate publication which apeomes this publication.

MEMORANDUM

to: All Staff Members

from: Jeffrey R. Schmieler

subject: TORT CASE: DEFENSE (Office lepl& Procedure)
date:September 17, 2002

l. THE LAW:

1. Review the file to determine how ihjeiry occurred, and if there appears to be a pdigiof
establishing non-liability of the Defendant as atevaof law.

2. If after a review of the authoritiaspre-trial motion does not seem advisable, tithe facts as
a defense and concentrate your efforts on a tgeed thorough investigation and preparation ohall
available evidence.

3. Be sure that in reviewing the avdéadwuthorities you note the mutual duties and @lidmns
imposed on the Plaintiff and Defendant by the l&whe jurisdiction where the injury occurred.

Il. THE FACTS:



1. Review the investigation that hasrbe@mpleted prior to the receipt of the file andeaain
whether:

a. All witnesses have been contactedstaiteéments obtained.

b. Police investigation reports have baltained and investigating
police officer interviewed.

C. Diagrams and/or photographs of theedent locale have been
obtained.

d. All medical reports on the injury teetPlaintiff have been
obtained.

e. A thorough check has been made tordete the past medical

and legal (claims) history of the Plaintiff.

2. Specially drafted Interrogatoriesiddde filed in order to obtain pertinent

information.

3. An extensive Notice to Produce shdogdiled obtaining pertinent information and do@nts.
4. If any of the above information has been furnished, arrange to have it completedrbef

taking Depositions.

5. Ordinarily, it is advisable at thisipiofor defense counsel to visit the scene of ttwdent to
familiarize himself with it, as well as to arranige the preservation of any evidence which could be
removed or destroyed before trial.

6. It may also be advisable at this ptonnterview the Defendant, or it's representati it's a
corporation, and any other witnesses who are patukvailable to the Defendant or whose testimony
you consider vital to the defense.

7. After filing all necessary pleadingssange to take the Deposition of the Plaintifjuiring
thoroughly into his medical and claims backgrourid,marital history, his employment history and the
like, as well as into the facts of the occurrenself and the injuries and complaints of pain aiscloility
which he may have.

8. Consideration should then be givetaking the Deposition of other withesses. Such
depositions usually should be taken if you havegedo believe that a withess may die or leave the
jurisdiction prior to trial, or that his testimotgy vital to the defense.

9. Make a thorough investigation of thedical evidence which could be presented at ihleas
follows:
a. Obtain all up to date medical reportghe Plaintiff's injuries;

b. If permanent injury is claimed, arrarig have the Plaintiff



examined by a doctor of your own selection;

C. If your doctor feels it helpful or esdial, arrange to have all
prior medical reports and x-rays made availableitoin

considering his opinion on disability;

d. After reviewing your doctor’s reportchevaluation, have a
conference with him wherein he can educate youloneical
aspects of the case.

10. After reviewing the various mediogpborts and the testimony of the Plaintiff in higdasition,
consider whether the Plaintiff's claims of disalyilare exaggerated or non-existent, and, if sosiden
the possibility of a specialized investigation, lsas:

a.A check of the Plaintiff’'s neighborhood and woikiacquaintances to determine whether they are
familiar with the nature of his complaints.

b.Possibly an undercover investigation of the Riffiand his actionsincluding photographs or motion
pictures of any unusual or strenuous actions irckvhe may engage.

C. Investigation through his employmenverify special claims, such as lost
wages, or if the Plaintiff is self-employed, seogri an appropriatéharity to review
his income tax records.

11. Consider the use of demonstrativdesice, such as the advantages or disadvantagssof
commercial photographs, plats, charts or models.

12. Review the facts that your invedimahas developed to determine if there is ang éoethe
testimony of an expert witness. Examples of sestihony would be the speed and stopping distances
of automobiles, sufficiency of lighting at an aad scene, the slipperiness of floors, waxes amdik,
and structural soundness, product design and gualit

Il CASE EVALUATION, SETTLEMENT AND TRIAL:

1. Prepare summaries of depositionsyarssto Interrogatories, medical statements, itethiz
listing of special damages and file trial summary.

2. File Request for Admissions of Fadd &enuineness of Documents if warranted by case.
3. After all investigation and discovérgs been completed, review the case in its epnted

evaluate for possibility of settlement. This is thest time in which to evaluate settlement, sfacéhe
first time you have before you all of the evidemddch will be available to the jury, and it canyiewed
dispassionately without the rigors and pressurgsestrial or trial. In line with settlement, ihsuld be
kept in mind that a thorough investigation of theté and law is as essential to advantageousrsettte
as it is to a proper presentation of the casedadt tr



CASE STUDIES AND ACTUAL CASE EXEMPLARS

A Review of Jury Verdicts in Maryland, The Distrioft Columbia and the Commonwealth of Virginia in
the following areas of the law reveal a wide ranfjeerdicts depending upon the facts and circuntgsin
of each case, as well as the demographics of theq@mposition in the various jurisdictions and ctes
in which the verdicts were rendered.

The vagaries of the jury verdicts are such thatifleexposure in any given case is ultimately deleat
upon multiple factors, but the potential jury rasgeust be carefully considered in each case intwdic
jury verdict is likely to occur, i.e. in those casehich present an issue of liability which ultimlgtwill
be decided by a jury.

A discussion of the jury verdict ranges in eaclsfliction as reflected by a wide compendium of sase
tied before a jury follows. Due to the voluminouggdicts analyzed, it is not possible to attach the
verdicts as a part of this publication.

WORKS CITED
I. Contractual Risk Transfer
Strategies for Contract Indemnity and InsuranceviBians ©
Published by International Risk Management Insitirtc.

This publication was the principle source for thatenials presented and was quoted extensively
throughout, and in some instances verbatim. Theehoted publication is recommended as an
authoritative source in the field of contractuakriransfer and was extensively relied upon for the
presentation of the content hereof.

Il. Malecki on Insurance Vol. 6, Number 4

This publication was relied upon for the final cteapn Limited Liability Companies, principally in
connection with the Liability Exposures of Membarsl Managers and Insurance Coverage and the
Indemnity Obligation.

lll. Case Authority as Cited throughout.
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(ISeeAetna v. Cochrar337 Md. 98, 651 A.2d 859 (1995);SReames v. State Farm Fire and Casualty
Insurancelll Md. App. 546, 683 A. 2d. 179, catenied 344 Md. 329, 686 A.2d. 635 (1996); Steyer v.
Westvaco Corp450 F. Supp. 384 (D. Md. 1978); American Casuatiynpany v. Denmark Foods, Inc.
224 F.2d 461, 464 {4Cir. 1955).

lSee Aetna v. Cochran337 Md. 98, 651 A.2d 859 (1995). It is also thestrikely current law of the
District of Columbia which has not, as of this datetermined the issue. Virginia, however, is still
“four corners” state.

BlSee Brohawn v. Transamerica Ins. Co., 276 Md. 396, 82¢d 842, 850 (1975).
BSee St. Paul Fire & Marine Ins. Co. v. Pryseski, 298.M87, 438 A.2d 282 (1981).
51337 Md. 98, 651 A.2d 859 (1995).

I8lSee Cochran, 337 Md. 103, 651 A.2d at 864 (quoting Bausch &nbov. Utica Mutual, 625 A.2d 1021,
1024 n. 1 (Md. 1993)).

[1See Cochran, 337 Md. at 104, 651 A.2d at 865.
8|d. at 337 Md. 105, 651 A.2d at 866.

BlSee Cochran, 337 Md. at 105, 651 A.2d at 866. With regartheinsured’s duty, the Maryland Court
of Appeals has relied updochran in two other cases, American Motorists Ins. CdAnrtra Group, Inc.,
659 A.2d 1295 (1995), and Chantel Associates v.midernon Fire Insurance Company, 656 A.2d 779
(Md. 1995), in support of the proposition that theured must raise the extrinsic evidence to ttenabn

of the insurer. IrChantel, the Court addressed coverage issues arising autlaim involving lead paint
poisoning. The court held th&bchran clarified the potentiality rule and that “arsured may establish

a potentiality of coverage under an insurance pdhicough the use of extrinsic evidence so long as
theinsured demonstrates that there is a reasonable potémditihe issue triggering coverage will be
generated at trial.'ld. at 784 (emphasis added).

[0See Cochran, 651 A.2d at 866Brohawn, 347 A.2d at 850.
BlSeeid.
B2See Freedman & Sons v. Hartford Fire Ins. Co., 396 Al28 (D.C. 1978).

BCalvin E. Reames v. State Farm Fire and Casuadtyémce111 Md. App. 546, 683 A.2d 179, cert.
denied 344 Md. 329, 686 A.2d 635 (1996); Steyer v. WastvCorp,. 450 F. Supp. 384 (D. Md.

1978); American Casualty Company v. Denmark Fobds, 224 F.2d 461, 464 (4th Cir. 1955). This
principle of law was also applied in Sheet8rethren Mutual Ins.Co., 342 Md. 634, 679 A.2d0
(1996), in that the Sheetsurt could not make a determination as to whe@nethren Mutual had a duty
to indemnify because it did not know the liabilibheory which formed the basis of the settlemeat, the
ultimate liability of the assured.

MLititz Mutual Insurance Company v. BeB52 Md. 782, 724 A.2d 102 (1999).
id.

®ld.

”Sheets v. Brethren Mutual Ins. C842 Md 634, 652, 679 A.2d 540, 548 (1996).




¥|d. (Citation omitted).

¥1d. The court cited Pettit v. Erie Insurance Excha?g® Md. 777, 786, 709 A.2d 1287, 1292 (1988),
stating “the acts of sexual molestation in Petétavacts of battery, and the rationale of the d&tis
framed in the law of battery.”

“SeeReameslll Md. App. at 546, 683 A. 2d. at 179; Stey&0 F. Supp. at 384 (D. Md.
1978); Denmark Food224 F.2d. 461 at 464.

ZSeelLititz Mutual Insurance Company v. John Bell, &ral, No 98-55, September term, 1998 (decided
February 16, 1999).

25eeThompsonWeedo Indiana Ins. Co. v. Louis L. DeZutti and Joannd€&Zutti,408 N.E.2d 1275,
1279 (Ind. 1980).

“Weedo v. Stone-E-Brick, Inc81 N.J. 233, 405 A.2d 788 (1979).

#In Woodfin, 678 A.2d at 133, the Court quoted Weedlas A.2d at 796, stating that a CGL policy
“does not cover an accident of faulty workmanshig, rather faulty workmanship which causes an
accident,” and further stated, “This principle iBally consistent with Maryland law.”

“ld. at 796.

®An exemplar of a broad form indemnity and hold Hass provision is set forth as Attachment Number
1.

ZAlthough the transfer of risk is completely indegent of insurance coverage, due to the presenie of
contractual liability provisions of most insuramuaicies, insurance coverage is , in many instances
covered under the terms and provisions of a lighilolicy issued to an indemnitor and the ultimasé
hazard assumed by the insurance carrier providimgrage to the indemnitor is directly affected fy t
existence of such a contractual risk transfer.

BMany contracts containing indemnity or hold harrslpsovisions require indemnitor to purchase
liability insurance in sufficient limits to assutfeat the indemnitor has the financial resourcesisitg to
cover the risk hazards contemplated by the agreemen

2Exemplars of the three forms of Indemnity and Haldmless agreements are attached as Attachment
Number 2,3, & 4 respectively.

3An example of A Broad Form of Indemnity and Holdrkiéess agreement is attached as Attachment
Number 2.

AAn exemplar of an Intermediate Form Indemnity amddHHarmless agreement is set forth as
Attachment Number 3.

2|n the State of Maryland, contracts will not be stoned to indemnify a person against his own
negligence unless an intention to do so is expdessiose very words or in other unequivocal
terms. _Heat & Power Corp. v. Air Products & Cheatic Inc, 320 Md. 584, 578 A.2d 1202 (1990); In
Va. the construction is less rigid, and the Va. i@obold that an Indemnity Clause should be “read a
whole.” Richardson-Wayland Electrical Corp. v. §fivia Electric & Power Co 247 SE.2d 565 (Va
1978).

#The indemnity clause under consideration by the Gtalirt of Appeals required the contractor to
indemnify the owner for any liability “resultingdm or arising out of or in connection with the
performance of this contract by contractor.”



#*The Commonwealth of Virginia also has an “anti-imiéty” statute which applies to all construction
contracts with no specific mention of design coctsar design professionals which prohibits an
indemnity agreement from providing for indemnificat for the indemnitee’s sole negligence. Under th
Va. Statute indemnification is valid for the corant negligence of the indemnitor and indemnitefor
the sole negligence of the indemnitor. Va. Code.Ahl1-4-1. The District of Columbia has no “anti-
indemnity” statute.

%The Maryland statute, supnarovides in pertinent part “.This section does not affect the validity of
any insurance contract, workers’ compensation, or @y other agreement issued by an insuret.

*Moses-Ecco Co. v. Roscoe-Ajax Cqrpl5 U.S. App. D.C. 366, 370, 320 F.2d 685 (1963).

¥ Although the release of the culpable party by tisiied extinguishes the right of subrogation of the
insurance company, the insurance company will galydnave rights against its insured for a breach o
the insurance policy, providing the policy so pr®s.

BAn example of such a common subrogation clausehibitrom the 1973 edition of comprehensive
general liability policy (ISO) and is present iretburrent versions of the standard Insurance Sesvic
Office, Inc (ISO) commercial general liability, IS@isiness auto and NCCI workers compensation
policies is set forth as Attachment Number 5.

#¥In the event that fraud or double dealing by theuted is involved or in the event that the Insumey
be held to have violated the implied covenant afdyfaith dealing owed by an insured to the insurer,
then the rule is otherwise, and the insurance egeeotherwise afforded under the policy may beeaabid

%A copy of a standard subrogation provision usel$® polies is set forth in Attachment Number 8.
“An exemplar of the CGL coverage grant and exclusaet forth in Attachment Number 9.
%A copy of the definition set forth in the stand#®® policy is set forth in Attachment Number 10.

%[ eases to property other than premises are natded in the definition of “insured contract” undiee
first definition of the same under the CGL polidyeases of property other than “premises” would be
included under part f. of the policy and would h&weneet the criteria set forth therein to quadif/an
“insured contract”.

#However, a bodily injury claim caused by a breattvarranty has been held to be covered in a CGL
policy under the theory that the cause of actidrasically identical to a bodily injury caused by a
traditional tort.

“These types of losses are considered businesswigkh are not covered nor intended to be covered
under a CGL policy.

%This expansive coverage was called the “broad fwntractual liability coverage” prior to the 1986
CGL policy revisions. Prior to 1986, it was ne@gdo add contractual liability coverage by
endorsement to a CGL policy.

“In view of the gaps in coverage afforded to a amtor and the liability exposure which exists, even
over and above a Railroad Protective Liability BPpliendorsements exist which delete this coverage
limitation.

%This requirement would effectively eliminate theypeent of the costs of defense involving an
indemnitee when the indemnitor is the Plaintififs@oyee due to the exclusivity of the worker’'s
compensation recovery.



¥CGL Policy’s standard exclusion c.
ACGL Policy’s standard exclusion g. (4)
2ICGL Policy’s standard exclusion j.

*2|n such instances the courts have drawn distinstimiween a contractual promise to obtain insurance
for another party against that party’s negligemu# prohibited), and a contractual promise to indiémn

the other party for that same negligence (prohibiitg anti-indemnity statues and sole negligent
indemnity prohibitions). It is submitted that anych distinction is pure nonsense.

3Although there is no reported case in the Distfd€olumbia, it is axiomatic that such indemnity
/additional insured under the indemnitor’s poli@nde insured against their own fault, becauskean t
District of Columbia a clearly expressed intentionndemnify another for sole negligence is itself
upheld.

The information you obtain at this site is not, i®it intended to be, legal advice. You shouldstghan
attorney for individual advice regarding your owtuation.
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