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JURISDICTIONAL STATEMENT

STATEMENT OF SUBJECT MATTER JURISDICTION AND

BASIS OF APPELLATE JURISDICTION

The Federal District Court’s subject matter jurisin was based on diversity
pursuant to 28 USC § 1332. The lower court entaridal judgment after granting
the Appellee’s, Lord’s Landing Village Condominiwouncil of Unit Owner’s



(Lord’s Landing’s), Cross Motion for Summary Judgrnand denying the
Appellant’s, Continental Insurance Company’s (Quoertital’s), Motion for Summary
Judgment on April 1, 1998. App. 2342. Appellaredila Motion to Reconsider on
April 13, 1998. App. 2343-57. Appellant noted ifgpaal on April 29, 1998.
Appellant’s Motion for Reconsideration on behalfGdntinental was denied on
September 9, 1998. App. 2485. Appellant noted iteeAded Notice of Appeal on
September 15, 1998, appealing from the Order dgn@ontinental’s Motion for
Summary Judgment and granting Lord’s Landing’s €idstion for Summary
Judgment and from the Order denying Defendant’'sdvidor Reconsideration. App.
2486. This Court has appellate jurisdiction purstar28 USC § 1291.

STATEMENT OF THE ISSUES

Issue |- Whether the trial court erred in failing to gr&ontinental’s Motion for
Summary Judgment that no indemnity coverage isagfbunder the CGL insurance
policy for the faulty workmanship claims presenigd_ord’s Landing.

Issue Il - Whether the trial court erred in granting the@€& Motion for Summary
Judgment filed by Lord’s Landing finding coverage the faulty workmanship
claims asserted and finding that coverage wasxah@ed by the "business risk"
exclusions of the policy.

Issue Il - Whether the court erred in denying Continentiltstion for
Reconsideration based upon the failure of the Digfourt to follow the controlling
Maryland legal authority that a contractor’s lidtyifor repair and replacement costs
arising out of a construction project are econatamages not caused by an
occurrence or accident and are outside the scopenanercial general liability
(CGL) coverage.

STATEMENT OF THE CASE

Appellee Lord’s Landing, an association of conddommowners, sued Continental in
Maryland state court, seeking to compel Appellardy a $1.1 million judgment it
had obtained against Continental’s insured, theld@er of its condominium
complex. In a previous action, a jury had helddbeeloper liable for numerous
defects in the complex finding that the developat hreached express and implied
warranties and had made misrepresentations ofualkgyy useful life and
characteristics of the individual units and the own elements of the Lord’s Landing
Condominiums. Continental had issued a commereiaéral liability insurance

policy (CGL) covering the insured developer, Waljtion Homes. The policy
provided that Continental would pay "those sumsftine developer] becomes legally
obligated to pay as damages because of ...."Pyog@mage" to which this insurance



applies." App. 2759. Under the policy, "Propertyndge" was covered only if it was
caused by an "accident."

Appellant removed the action to the United Statessriot Court for the District of
Maryland, based on the party’s diversity of citigeip. On July 7, 1995, the District
Court granted summary judgment in favor of Contiakan the grounds that the
damage which occurred as a natural, probable caeseg of poor workmanship was
not caused by an "accident," as defined by thepgadind thus is not an "occurrence”
regardless of whether the work was performed bytmtractor (Wellington) or a
subcontractor. On August 6, 1996, the Fourth CirCourt of Appeals, relying upon
existing Maryland law, affirmed. App. 861. The Coof Appeals denied a petition
for rehearing on September 3, 1996, and issuethéimelate on September 11, 1996.
App. 2775.

On September 20, 1996, Appellee filed a motionragskne Court of Appeals to recall
or stay its mandate based on then recent deci$iSheaets v. Brethren Mutual Ins.
Co., 342 Md. 634, 679 A.2d 540 (1996), which had bexmered on July 26, 1996.
App. 2776-2810.

The Supreme Court granted Appellee’s petition fat of certiorari, vacated the
decision of the Court of Appeals, and remandedése to the Court of Appeals for
further consideration in light of Sheetghich clarified its precedents to hold that "an
act of negligence constitutes an ‘accident,™ ural@GL policy "when a negligent act
causes damage that is unforseen or unexpectec ysired." Sheet6§79 A.2d at
548. App. 1013. Upon further consideration, the i€otiAppeals on September 17,
1997, vacated and remanded the case to the DiStiatt for further consideration in
light of the_Sheetdecision to determine the applicability of thasea@nd to consider
any other factual or legal arguments that may levaat. App. 1019.

Upon remand, Continental filed a Motion for Summainggment on February 12,
1998, predicated on the grounds that_ the Shastision was neither applicable to nor
dispositive of the coverage issue(s) presentedttatdhere is no coverage under the
Continental CGL policy for the judgment for breadhimplied and express warranties
and misrepresentations of the quality, usefuldifie characteristics of the individual
unit owners and common elements of Lord’s Landingd®miniums on the grounds
that CGL coverage is not intended to cover nofoaalness risks arising fromfaulty

wor kmanship which do not cause property damage to occur. Zpp-95. On

February 20, 1998, a Cross Motion for Summary Jwedgrwas filed by Appellee.
App. 943. Both Motions were responded and repledApp. 947, 1219, 1244, 2296,
2305,) and the Motions were heard by the Distrimti€on March 30, 1998. At the
conclusion of the hearing, the Court denied Contimiés Motion for Summary
Judgment, granted Lord’s Landing’s Cross MotionSammary Judgment and



entered a final judgment in favor of Appellee. Agp37-2751. Appellant’'s Motion to
Reconsider predicated upon the intermediate appealtaurt’s ruling in Lerner
Corporation v. Assurance Company of Amerit20 Md. App. 525, 707 A.2d 906
(1998), was denied on September 9, 1998. App. 2485.

STATEMENT OF THE FACTS

Appellee obtained a $1.1 million judgment againgiiflgton Homes based upon
breach of warranty obligations and misrepresemtatiomissions or statements that
led Plaintiff to believe that the condominium amaenon elements had a quality,
useful life or characteristics which they do notéavhich constituted a violation of
the Consumer Protection Act. App. 934-35. During dievelopment of the
condominium units, Wellington managed and contcod# aspects of the work
performed and specified the materials provideth@ftoject. In Phases | and Il of
development, Wellington, as the developer, spetitie quality of work, materials
and services in its contract with VRI, the genemitractor. App. 1247. During these
development phases, Wellington had no subcontigciirl did. In August of 1989,
Wellington took over the entire project as bothdlegeloper and builder to complete
Phases Ill and IV and directly contracted with gar\providers and materialmen and
controlled the specifications of the type of matksiincluding the type of wood and
products, inclusive of the paint, and the qualityvork on the project. App. 1731-
1803. Numerous defects existed on the projectrasudt of deficiencies and faulty
workmanship, inclusive of the deterioration of gwerior wood surfaces which were
painted with two coats of paint, but were not puimie accordance with Wellington’s
job specifications. App. 627-630, 425-426, 638-6421-420. Continental provided a
full defense to its insured in the underlying Stadart action under a reservation of
rights. The State court ruled, as a matter of that the tort counts against
Continental’s insured for negligence and negligeisrepresentation sought economic
damages for the repair and replacement of faulttkmanship and applied the
"economic loss" rule in dismissing the negligened aegligent misrepresentation
counts from the Complaint. App. 2482B.

SUMMARY OF ARGUMENT

I. No indemnity coverage is provided under Conttaés CGL policy for a judgment
against an insured developer for its breach ofigdphnd express warranties and its
misrepresentations as to the quality, useful lifel@racteristics of the condominium
project developed and built by the insured.

1) The District Court erred in determining the apgibility of Sheets



a) Sheetsvolved only a determination of a "duty to
defend" not the ultimate "duty to indemnify," aneidt
solely with the sufficiency of

allegations of negligent misrepresentation andalgus
related damages to trigger the "duty to defend diminot
determine the indemnity coverage afforded undeCG&
policy predicated upon breach of warranty and vioite of
the Maryland Consumer Protection Act.

b) Sheetslealt with acts of negligence in the context of
whether the resulting damages wésecidental” and,
therefore, constituted dmccurrence,” thereby affording
coverage under a CGL policy.

c) Sheetsever determined whether the insured
sustained Property damage”" consisting of physical injury
to tangible property,” noting thathe costs for repair and
replacement of the faulty facility itself were npbperty
damage, but rather economic loss which is not ea/by a
CGL policy.

d) Sheetsiever determined the applicability of the policy
exclusion(s) known as the "business risk exclusiarmsch
exclude from coverage the insured’s duty to payter
repair or replacement of defective workmanship.

2) The Court erred in failing to grant Continengd¥lotion for Summary
Judgment that, as a matter of law, no insurancerage is provided
under the CGL policy issued to Wellington Homestf@faulty

wor kmanship claims presented by Lord’s Landing, in view of thet
that Wellington never becanhegally obligated to pay any sums as
damages because d¢froperty damage' caused by an

"occurrence" which was required under the policy in that:

a) The judgment under the countBoéach of

Warranty andViolations of the Maryland Consumer
Protection Act are claims foeconomic losses, and do not
constitute' Property damage’ under the policy.

b) The causes of action fBreach of
Warranty andViolations of the Maryland Consumer



Protection Act do not constitute atoccurrence' as defined
by the terms and provisions of the policy.

c) There is no causal connection betweerBiteach of
Warranty andViolations of the Consumer Protection
Act causes of action and the alleged "Property darhage.

d) The CGL policy’s conditions that the damages be
"neither expected nor intended from the standpafitite
insured" were not met in that the damages resulitomg
the breaches of warranties and representations were
expected by the assured.

Il. The Court erred in granting the Motion for Susmy Judgment filed
by Lord’s Landing finding coverage for the faultpskmanship claims
asserted under the CGL policy.

a) The coverage provisions of the Continental CGlicg
do not provide coverage for thactident of faulty
workmanship,” but rathef'faulty workmanship" which
causes an accident.

b) The Policy’s exclusion(s) apply to exclude caggr for
the judgments rendered in favor of Lord’s Landing.

c) A material issue of fact existed which precluded
summary judgment being entered in favor of Appellee
predicated upon the subcontractors exception tugxn
() (Damage to Your Work, exclusion), in that Continental
maintained that the defective workmanship aroseobtlte
work of its insured, Wellington Homes, and not tbaa
subcontractor as maintained by Appellee.

lll. The Court erred in denying Continental’'s Matitor
Reconsideration based upon the landmark case oét &orporation v.
Assurance Company of Americh20 Md. App. 525, 707 A.2d 906
(1998), which decided the very issues for whichaheve-entitled cause
was remanded, i.e. the applicability of Sheetslaims of faulty
workmanship against a developer and whether clafrfeulty
workmanship are covered under a CGL policy. Theaeedecision,
which was decided on April 1, 1998, together wita tase of Harbor
Court Associates, et al., vs. Kiewit Constructicontpany, et a).6 F.




Supp.2d 449 (1998), decided on April 24, 1998 cargrolling and
determinative of the coverage issues presentdteimstant case.

ARGUMENT

ISSUE | - The trial court erred in failing to grant Continent al’'s Motion for
Summary Judgment that no indemnity coverage is afi@led under the CGL
insurance policy for the faulty workmanship claimspresented by Lord’s
Landing.

Standard of Review

In reviewing the grant or denial of a summary juégimmotion, this Court will

review a District Court’s grant of summary judgmdeanovo, applying the same
standards as the District Court. Summary judgnseptoper only when there is no
genuine issue as to any material fact and the myqeamty is entitled to judgment as a
matter of law, Celotex Corp. v. Catret?7 U.S. 317 (1986).

In ruling on a Motion for Summary Judgment, a fedleourt sitting in diversity has a
duty to apply the operative state law as wouldhighest court of the state in which
the suit is brought. Liberty Mutual Insurance Compa. Triangle Industries, In®57
F.2d 1153 (4th Cir. 1992). The best evidence t® effiect would be a decision by the
highest court.ldThe state’s intermediate appellate court decssionnstitute the next
best indicia of what state law is," and in the aloseof an authoritative
pronouncement from the state’s highest court, ¢deifal courts are obliged to give
due regard to decisions of the forum state’s ingeliaite appellate court as an
indication of how the state’s highest court woudtide the issue. Federal Kemper
Ins. Co. v. Jones¥77 F. Supp 405 (M.D. Pa. 1991).

Discussion of the Issues
(1) Sheetss neither applicable nor controlling

Sheetgletermined that in view of the allegation(s) setif in the complaint of
negligent misrepresentation and causally relbisiof use damages, which

the _Sheetsourt viewed with disdain, there was a "duty téedd." Sheetstated that
"an act of negligence constituted an ‘accident’armalliability insurance
policy....when a negligent act causes damagessthaforeseen or unexpected by the
insured."” Sheet$679 A.2d at 548. In the instant case, the cowersgue is whether
there is ultimate liability indemnity coverage basgpon the special jury verdict
which found that the assured Defendant, Wellinddomes, was liable for causes of
action predicated upon



(1) Breach of Warranty and (2) a Violation of theaifland Consumer Protection Act.
App. 934-35. These issues were never considerdaebgheetsourt. In the
underlying litigation, a full defense on all coumtas provided by Continental to its
insured under a "reservation of rights." App. 24B3-2477-2482B; 2483-84; 1-9.

In the underlying case of Lord’s Landing v. Welliog Homes, et glthe trial court,
as a matter of lawdismissed the negligence count and the negligent
misrepresentationcount on the grounds that the damages being soughtecersomic
damages and not property damages. App. 795. Timgmras never appealed and is
the controlling "law of the case." As a consequerfdde state court’s ruling, no
negligent act existed which resulted in "Propedyndges” caused by an "occurrence"
under a Sheewnalysis. Additionally, the Sheatsurt did not determine whether the
insured sustained "Property damage," i.e., "Phyggay to Tangible Property,"
caused by an occurrence, as defined and requiket time policy in order for
coverage to apply. App. 795. In its analysis, the€gscourt commented on the
concept of

"Property damage" and noted that it was concedet the money spent to fix the
system was economic loss and thus not covered tinelguolicy as property damage.”
TheSheetsourt never determined the issue(s) of whefthelty workmanship claims
are covered under a CGL policy, nor the applicgbdf any of the policy’$usiness
riskexclusions.

(2) No indemnity coverage is provided under Comtiags CGL policy for a
judgment against the insured developer for itsdired implied and express
warranties and its misrepresentations as to thityyusseful life or characteristics of
the condominium project developed by the insured.

In order to determine if Continental has a dutinttemnify its insured under its CGL
policy, the legal liability of the insured is det@native as the policy provides that
Continental will pay for only those sums that tivesslired becomdsggally

obligated to pay as damages because of ‘property damagdiitth this insurance
applies." App. 2759. (Emphasis added).

An insurance company's duty to defend is separatalstinct from its duty to pay a
resulting judgment. Unlike the "duty to defendussthe determination as to

whether an insurer has the duty to pay a final poelgt against an insured turns on the
comparison of the ultimate findings of fact conaegthe alleged occurrence against
the policy coverage(s). In this case, the jury bunfavor of Lord’s Landing, based



upon the findings that the insured breached wayrabligations and made
misrepresentations, omissions or statements ta&|kantiff to believe the common
elements had a quality, useful life or charactiesswhich they do not have which
constituted a violation of the Consumer ProtecAah The jury verdict sheet
provides a clear pronouncement of the insuredtsliig. App. 934.

Property Damage

The Continental policy defines "Property damage™physical injury to tangible
property, including all resulting loss of use adtlproperty.” App. 2770. Under
Maryland law, the language of a CGL policy whiclyades coverage for liability for
damages on account of "Property damage," caused d&nysing out of an

"occurrence," makes "Property damage" as definetiéypolicy, a condition of an
insurance company’s liability. While Lord’s Landisdoss in the underlying claim
resulted from the deterioration of the materiat #ellington designed, specified
and installed, such loss is not, as a matter of lBnoperty damage" under the
Continental CGL policy. The sums for which WellingtHomes was found to
belegally obligated to pay as damages were &mpnomic damages only and do not
constitute "Property damage" as was clearly anttenadly adjudicated in the
underlying legal action.

Under the great weight of authority, it has beeld blieat CGL policies cover the
possibility that the goods, products, or work af thsured, once relinquished or
completed, will cause bodily injury or physicaluny or damage to property other
than to the product or completed work itself, amdvfhich injury or damage the
insured might be exposed to liability. The coveregr tort liability for physical
damage to property of others, and not for conteddtability of the insured economic
loss suffered because the completed work is not thikedamaged person bargained
for. This basic concept, which is implicit in theeaming and intendment of the
coverage provisions of the standard CGL policy,lleen accepted as the
unguestioned pronouncement of Maryland law.

The interpretation that the majority of Courts havade regarding the extent of
coverage afforded under a CGL policy is premiseahujpe concept that an insured’s
contractor’s work gives rise to two different typdgisk. Thefirst type of

risk involves the typical situation, where a contractodeveloper holds itself out as
being capable of completing the bargained-for gotibn in a workmanlike manner.
In these instances, the property owner, as did’sdr@nding in the underlying case,
relies upon theepresentation(s) of the developer with respect to the quality of the



goods, services and materials and the usefulflifiltedcondominium units purchased
and of the common elements of the condominium,aanitipates the receipt of the
goods, services and materials warranted. Whendwelaber’'s work does not
measure up to the quality and character of thathwvas represented, either express
or implied warranties and representations of thadityuof goods, services and
materials are breached, and the dissatisfied cstoray recover the costs rapair

or replacement of the faulty work from the developer as the staddneasure of
damages for the breach of warranty. This consecguehicot performing well is part
of every business

venture, and the repair or replacement of faultydgoand work is a business expense,
to be borne by the contractor/developer in orddraior the warranty or
representation(s) as to the quality of work prowhiséhis is the precise nature of risk
presented in the instant case.

Thesecond type of risk inherent in a contractor’s line of work is thekraf injury to
people and physical damage to property of thirdiggcaused bgccidental injuries

to persons or property which can expose the deeelmpunlimited liability. While

the same neglectful craftsmanship can result ih bdiusiness expense of repair or
replacement and a loss represented by damagesiongesr property, the two results
are vastly different in relation to sharing theteasf such risks as a matter of
insurance underwriting and are vastly different@mnection with the coverage
afforded under the basic coverage provisions ostaedard CGL policy of insurance.
(See footnotes 11 and 12.)

The Weedaourt initially best articulated the distinctiortiveen "business risks" and
"occurrence" which give rise to insurable liabilithe Weed@nalysis remains as
valid today as it was when first articulated andves currently as the

foundation for the modern day "business risk" asialynotwithstanding the
modifications which have taken place in the stathd&0O policy since it was first
articulated, and has been recently quoted as esgooisnciples of insurance
coverage which are wholly consistent with Maryldad. In Weedothe Court stated:

When a craftsman applies stucco to an exterior @falhome in a faulty
manner and discoloration, peeling and chippingltethe poorly-



performed work will perforce have to be replacedemaired by the
tradesman or by a surety. On the other hand, shbaldtucco peel and
fall from the wall, and thereby cause injury to tteeneowner or his
neighbor standing below or to a passing automoaneyccurrence of
harm arises which is the proper subject of riskdislgaas provided by the
type of policy before us in this case. The hapers and extent of the
latter liability is entirely unpredictable[;] theeighbor could suffer a
scratched arm or a fatal blow to the skull frompleeling stonework....
injury to persons and damage to other propertytdatesthe risks
intended to be covered under the CGL.

Weedo v. Stone-E-Brick, Inc81 N.J. 233, 405 A.2d 788, 796 (1979).

The judgment obtained by Lord’s Landing againstlivgion was for breaches of
warranty and representations of the quality andasdter of the property sold
measured by the remedial costs related to therrapdireplacement of
nonconforming

goods and materials, and does not constifoligsical injury to tangible property," or
"Property damage." On this issue, Courts have theltdthe coverage afforded by a
CGL policy does not include reimbursement to adariffor expenditures required
to correct, repair, or replace his ownpoor workmanship or the workmanship of
subcontractors.They apply the basic Weedmalysis that such costs attendant upon
the repair or replacement of faulty workmanship gart of every business venture
and is a business expense to be borne by the disardractor in order to satisfy
customers. They have held that losses resulting,fos which are measured by, the
repair and replacement costs due to faulty workimans abusinessrisk long
excluded by CGL policies, recognizing that it i#rer form of risk in the insured-
contractor’s line of work for which coverage is pided, namelyinjury to

people andphysical damage to other property caused by the
contractor’snegligence or defective product. In applying the "busines&'riconcept
articulated in Weeddhe courts have

determined that no coverage exists for the typ#aaiages claimed by Lord’s
Landing against Wellington without regard to thelagation of the "business risk"
exclusions. A CGL policy which provides coverage'feroperty damage" caused by
an "occurrence" does not cover economic loss ieguttom breaches of warranty
and misrepresentations due to an insured buil®ulsy workmanship in constructing



a condominium project. The reason is that theibasintangible loss which neither
constitutes nor causes "Property damage" causad bgcurrence under the coverage
provisions. Tellingly, the Thompsarourt, held:

Because Thompson’s claim arises from economicdofsred by the
Association, and not from damage to property othan the contractor’s
completed work itself, there was no "property daelampvered by the
Thompson’s CGL policies.

R.N. Thompson & Associates, Inc. v. Monroe Guamambsurance Company and

Commercial Union Insurance Compa®g6 N.E.2d 160 (Ind. 1997).

Occurrence

In Maryland, poor workmanship has never been detexnt o constitute property
damage caused by an "occurrence." The Maryland eglsieh have addressed the
CGL policy’s definition of "occurrence& quot; sirail to that of the Continental
policy have found that defective workma nship dmdlaims arising therefrom do
not constitute an "occurrence.&qu ot;_In Woogdtime Court recognized that courts
uniformly hold that when property damage arising @futhe insured’s defective
workmanship is confined to the insured’s work pretgdthe damage is not caused by
an "occurrence" within the meaning of a CGL polieyWoodfin, the developers and
general contractors of a large hotel filed a dettay judgment action against the
CGL insurer of the HVAC subcontractor for damagiesgadly resulting from the
subcontractor’s faulty installation of the HVAC . The court held that the cost of
repair and replacement of the HVAC system and tis¢ @ssociated with tearing out
walls, molding, and carpeting in order to repae HVAC system was not the result
of an "occurrence." In Mogavera case decided by the United States District Cour
for the District of Maryland, the court stated thia¢ natural and probable
consequences of poor workmanship does not comstitutoccurrence."”

In Mogaverg a general contractor’s faulty workmanship halléaepaired or
replaced. The Court stated that the term "occua'tdoes not include the "normal,
expected consequences of poor workmanship." Moga@d0 F. Supp. at 86.

The Thompsorrourt reviewed the cases from other jurisdictimhéch had decided
the issues and determined that the action agiegidilder for the defective roofing
materials was one for breach of contract arisioghffaulty workmanship and design
and from the use of defective materials. It helt ttonomic losses suffered by the



Association are the natural and ordinary consegsotThompson’s breach of
contract. It cited WeedandDeZuttiin declaring, Because a typical CGL policy
‘does not cover an accident of faulty workmanship bt rather faulty
workmanship which causes an accidentthe

Association’s losses did not arise from an ‘ocaucee and are not covered by
Thompson’s CGL policies.”" The well-established pipte of law that & typical

CGL policy ‘does not cover an accident of faulty wdkmanship but rather faulty
workmanship which causes an accident"was determined to Bevholly consistent
with Maryland law" in the_Woodfincase. It cited both Vector Constr.

Co.and Weedpin support for its opinion that in order to berered "damages” must
be "Property damage" caused by an "occurrence"ruan@&L policy in Maryland
and restated the identical principle thatCGL policy does not cover an accident of
faulty workmanship but rather faulty workmanship wh ich causes an accident."

As articulated in WoodfimndThompsorand the cited cases, the CGL policy issued
by Continental to Wellingtondbes not cover an accident of faulty workmanship but
rather faulty workmanship which causes an accident.” Weedg 405 A.2d at 796. The
losses claimed by Lord’s Landing in the underhitigation and which were
embodied in the jury award of damages, which eistadxs thdegal obligation of
Wellington to pay, do not constitute "Property dgeiawhich was the result of an
"occurrence," but rather were inextricably a péthe claims which were submitted
to the jury which resulted in a judgment againstlivgton. Wellington’s

legal obligation to pay was predicated upon thadhmef implied and expressed
warranties and misrepresentation(s) which viol#edConsumer Protection Act.
Continental’'s CGL policy does not provide coverémelord’s Landing’s economic
losses.

Causal Connection

There isno causal connection between the Breach of Warranty and Violationshef t
Consumer Protection Act causes of action and tkged property damage claims of
Lord’s Landing.

The judgment rendered against Continental’s instoetireaches of warranties and
misrepresentations in the quality, character, a&dull life of the condominium
project does not constitute "Property damaggeised by an "occurrence," but rather
misrepresentations whiadaused uninsured economic loss. It is axiomatic black
letter law in the State of Maryland and elsewhbet & CGL insurer has no duty to
indemnify for a judgment based upon claims thatmatecovered under the policy. In



Maryland, the question of whether the insurer hdstg to pay a final judgment
against

the insured depends upon a comparison of the utitiability assessed against the
insured predicated upon the actual causes of asfiich are alleged in the complaint
against the insured with the coverages set fortharpolicy. This issue was
extensively dealt with and decided in this StatR@amesApp. 1273.

CGL policies do not provide coverage to a develog®s breached warranties or
violated consumer protection laws. Accordingly, enthe terms and provisions of the
Continental CGL policy issued to Wellington Homeess clear, as a matter of law,
that no coverage for indemnification is providedMellington in the instant case and
summary judgment should again have been propetéyaahin favor of Continental in
these proceedings.

ISSUE Il - The trial court erred in granting the Cr oss Motion for Summary
Judgment and finding that coverage was not excludely the "business risk"
exclusions of the policy.

Standard of Review
The standard for summary judgment as enunciatediyourt in Knowaleviouz v.

Local 333 of The International Longshoremen’s Asstan, 942 F.2d 285, 288 (4th
Cir. 1991), is as follows:

Summary Judgment is appropriate only when thene igenuine issue
of material fact and the moving party is entitlequdgment as a mater
of law. All factual contentions are to be consideirethe light most
favorable to the non-moving party, who is to beegithe benefit of all
favorable legal theories invoked by the evidenceamsidered. Where
the facts specifically averred by the non-movamti@dict facts
specifically averred by the movant, the motion nhestlenied.

This Court must reverse a grant of summary judgniénappears from the record
that there are unresolved issues of material éact, in that regard, all inferences to
be drawn from the underlying facts must be viewethe light most favorable to the
party opposing the motion. Helm v. Western Maryl&yd Co, 838 F.2d 729 (4th
Cir. 1988).

Discussion of the Issues



The Court erred in granting the Motion for Summary Judgment filed by Lord’s
Landing finding coverage for the faulty workmanship claims asserted under the
CGL policy and finding that coverage was not excludd by the "business risks"
exclusion of the policy.

The trial court erred in ruling that the coveragevisions of the CGL policy issued
by Continental granted coverage faulty workmanship claims and for ruling that the
"business risk" exclusions do not effectively exidicoverage. As asserted in
Appellant’s first argument, the coverage provisg®)rdf the policy do not provide
coverage for the damages assessed against Wellingimesn that the Continental
CGL policy does not cover thaccident of faulty workmanship." Additionally,
thebusinessrisk exclusion(s) of the policy apply to exclude coverage for the
judgments rendered against Wellington. App. 12484, 8

The applicable "business risk" exclusions are@ghfin the Continental CGL policy
as exclusions: (jbamage to Property; (I) Damage to Your Work; (m) Damage to
[Impaired Property or] Property Not Physically Injured; and (n)Repair,

Replacement, or Removal of Products, Work or Impaired Property. App. 1245. These
"business risk" exclusions are intended to excfual® coverage the ordinary
contractual risk that a product will fail to livg o its expected performance and will
require repair or replacement. Relying on the "bess risk" exclusions, the Maryland
courts have denied coverage for breach of warmaate faulty workmanship.

The Business Risk Exclusion(s), inclusive of Exdagm) of the policy exclude
coverage due to the fact that the damages awandbé underlying litigation do not
constitute "property that has been physically ieglirwithin the meaning of the
policy. App. 1287. The provisions of exclusion (apply to exclude coverage under
the policy for the damages awarded for ttéggair and replacement costs of the
deteriorated wood products which damages are icakty bound to the quality of
the goods, services and workmanship represent®ddiyngton rather than
constituting property which was physically injunedhin the meaning of the policy.

Additionally, Lord’s Landing was not entitled ttsammary judgment on the grounds
that exclusion (l), theDamage to your work" exclusion applied to exclude coverage
which might otherwise exist.

In opposing the Cross Motion for Summary Judgm@nthtinental asserted that
exclusion (I)Damage To Your Work , applied to exclude coverage not only because
the faulty workmanship did not constitute "Propatgymage” caused by an
occurrence, but also because it constituted "datfrageng out of and to theork of
theinsured and not a subcontractor. App. 1256.



Although the Appellee made the factual assertibasthe wo rk at Lord’s Landing
was performed by subcontractors and that the "sabractor exception” to the "Your
work" exclusion applied to ext end coverage unbder@GL policy, such contention
was a contested issue of a fa ct material to thetGaletermination of the Cross
Motion for Summary Ju dgment. App. 1245. During g#saof the development,
commencing from July 1988 and extending to Aug@821 Wellington conducted
continual on-site inspections for the purpose dimgpany deficiencies in the work
product and promised to correct the numerous deseolvdeficiencies observed
inclusive of the deficiencies noted in the paintamgl wood products. App. 2139-
2209; 1804-2138. The record reveals that Wellingtas an experienced developer
and builder which specified the paint to be usatitae number of coats to apply, and
did not require or specify that a primer be usedhenexterior wood surfaces of the
Condominium project. App. 1804-2138. Therefore, ang all resultant damage to
the exterior wood surfaces which were painted withpwiming and which occurred as
a consequence of the failure to prime the wood poidthe application of the paint,
was the "work of" Wellington and no one else. App44-1297. Continental also
contended that the work of the subcontractors diccause the harm or damages to
occur, which is a mixed question of fact and lawpA1251. Additionally, it was
Continental’s contention that at no time was anthefwork on the Lord’s Landing
performed by "subcontractors” for Wellington Homiag project developer in Phases
| and Il and the developer and builder in Phadeanidl I\VV. App. 1246-47. In view of
the fact that material issue(s) of disputed factter, i.e., whether the actual work
that allegedly caused the damages was the worketiington, as asserted by
Appellant, or the subcontractors, as alleged byellpp, it was reversible error for the
trial court to make a factual ruling in favor oktAppellee in determining the
applicability of the "subcontractors exception'tiie "your work" exclusion of the
policy in granting the Appellee’s Cross Motion Bummary Judgment, as it was the
trial court’s duty to make all inferences of factfavor of Appellant in ruling on
Appellee’s Motion for Summary Judgment. App. 1256.

Additional factual issues and inferences to be drverefrom with respect to the
application of the Damage to Property exclusiomlgp were in dispute and required
a factual determination. App. 1245. The determamally the court of the factual
issue(s) in dispute in favor of Appellee was reNmeserror as it was the trial Court’s
duty to make all inferences of fact and inferera@svn therefrom in favor of
Appellant, not Appellee, in connection with the @®uruling on the Cross Motion
for Summary Judgment filed by Lord’s Landing.

ISSUE Il - The court erred in denying Continental’s Motion for
Reconsideration based upon the failure of the Disitt court to follow the
controlling Maryland legal authority that a contractor’s liability for repair and



replacement costs arising out of a construction project are emomic damages not
caused by an occurrence or accident and are outsidlee scope of commercial
general liability (CGL) coverage.

Standard of Review

This Court in U.S. v. Little52 F.3d 495 (4th Cir. 1995), set forth the rukofived by
this circuit when the Court is adjudicating nondeal questions of State law. A
Federal Court must apply the law of the state @séhcases and the general rule is that
a Federal Court must follow the rule of an interratzlappellate court unless there is
persuasive data that the state’s highest courtdvdetide differently. Little52 F.3d

at 498 (citing Lynch v. Universal Life Church75 F.2d 576, 580 (4th Cir. 1985)).
Where an intermediate appellate state court rsst®nsidered judgment upon a rule
of law which it announces, that is a datum for gsg@ng state law which is not to be
disregarded by a federal court.West v American &dlel. Co, 311 U.S. 223, 85
L.Ed 139, 61 S.Ct 179 (1940). It is the duty of Hesleral Appellate Court and the
trial court to ascertain and apply state law aserated by the state’s intermediate
appellate court in a case in which such law ism@dlitig and in the absence of a
conflicting decision by the state’s highest co@boding v. Wilson405 U.S. 518, 31
L.Ed 2d 408, 92 S.Ct 1103 (1972).

Discussion of the Issues

The Court erred in denying Continental’s Motion for Reconsideration based
upon

the landmark case of Lerner Corporation v. Assurane Company of America
120 Md. App. 525, 707 A.2d 906 (1998).

On March 31, 1998, the District Court signed anddidenying the Motion for
Summary Judgment of Defendant Continental, andtigiathe Cross Motion for
Summary Judgment of Lord’s Landing as to all issndhis case. App. 2342. The
Order of the Court was entered upon the Docket il A, 1998. App. 10. On April
2, 1998, the day following the entry of the Ordethas Court, the Court of Special
Appeals of Maryland filed the landmark case of legr@orporation v. Assurance
Company of Americal20 Md. App. 525, 707 A.2d 906 (1998), which ded the
very issues for which the above-entitled causeneamnded. The decision is
controlling Maryland law which is determinativetbk issues presented in the instant
case. App. 2358-74. In accordance with the holdirigerner the Court should have
reconsidered its Order of March 31, 1998, in vidwhe Court’s ruling




that Sheetsloes not alter the long standing Maryland lawrésidated

in Woodfin, Mogoverq and Century,land the original findings of the District Court,
which were originally affirmed by this Court, ththe costs of the repair and
replacement of faulty construction are not covered under the Continental CGL
policy, in that the damages for such costs reptesenomic damages and do not
constitute "Property damage" caused by an "occaetemnder the provisions of the
Continental policy.

Factual And Procedural Background

Continental’s coverage position that the CGL polgsued to Wellington does not
provide indemnity coverage for economic damagessared by theepair and
replacementcosts due to faulty workmanship was initially adgaded to be correct by
the District Court. App. 858. The case was theezatmanded by the Fourth Circuit
to the District Court to determine the applicabitif Sheetsand if applicable, the
extent to which the issues could be determinedubynsary judgment. The sole issue
to have been determined on remand was whethers3iegeired the reversal of the
initial determination of this court that no coveeag afforded under the Continental
CGL policy for the damages awarded in favor of Letdanding and against the
insured, Wellington. Theernercase clearly resolves this issue.

In Lerner, the Court of Special Appeals examined a case inlwdnland developer,
and Lerner Corporation, a construction managen@anpany (the "insureds"), sought
indemnification from various insurance companigsaimounts they paid to repair a
defect in a building’s facade which the developmdd sThe Court of

Appeals held that the insurers were not obligadadddemnify the insureds for the
costs incurred in repairing the building’s facade.

The Court based its holding on an analysis of thedard CGL policy provisions and
the Maryland cases that have interpreted such gioms. The policy provisions
examined inLerneare substantively identical to those in the presase. The
policies essentially provided that the insurers Midae obligated to pay damages for
bodily injury or "Property damage" which is "caudsdan occurrence," provided the
"Property damage" was not expected by the assured.

The insured’s irLernerasserted that the damaged facade was property ézandg
the "occurrence" was the continuous and repeatedsexe to harmful conditions
such as the effects of weather and time on fauttskmanship. The Court disagreed,
and stated that "if the [insured’s] analysis isreot, the CGL policy under such
circumstances takes on the characteristics offanpesance bonar

warranty." Lerner, 707 A.2d at 910 (emphasis added). This languadiernneris




significant in that it is clear that the Marylanggellate Court’s unmistakable view is
that abreach of warranty claim, such as that which resulted in the assuledal
obligation to pay damages, is not covered undeGh folicy.

The Lernercase clearly stands for the rule of law that dasagising out of, or
measured by, the costs of ttepair or replacement of faulty workmanship are not
covered under a CGL policy irrespective of the fammature of the cause of action
alleged. Lerner707 A.2d at 909. In enunciating this rule of ldne Lernercourt
stated:

We hold that the damages claimeejardless of the form of thecause

of action that GSA might have maintained against the Insutecepair
the faulty construction{of the facade}, weraot coveredby the CGL
policies issued to the insureds and that the Imswvere not obligated to
indemnify the Insureds for the costs incurred ezld@b the repair of the
Building’s damaged facade.

Lerner, 707 A.2d at 909 (emphasis added).

Under the clear holding aferner, Sheetss readily distinguishable from both
theLernercase and the instant case, and under the cleaoymroement

of Lerner Sheetsloes not change the pre-existing Maryland Law dlaatages to the
work product itself resulting frorfaulty workmanship are not covered under a CGL
policy. In support of its opinion, the Court reliadon the analysis which it had made
in the_Woodfincase and which is set forth in both Centyrgnid_Mogaverpthe cases
principally relied upon by Continental in thesegeedings. App. 2444.

ThelLernercourt stated:

This interpretation is consistent with this Coutisderstanding of CGL
policies as expressed in both Centuantd Woodfin Century | 63 Md.
App. at 553-54 andWoodfjri10 Md. App. at 642 (citing Roger
Henderson, Insurance Protection for Products Litgleihd Completed
Operations -- What Every Lawyer Should Knd® Neb. L. Rev. 415,
441 (1970)) ("coverage...is not for contractudbiliy of the insured for
economic loss because the product or completed isarét that for
which the damaged person bargained”). It is alssistent with the
federal district court’s understanding_in Reliahtgurance Co. v.
Mogaverq 640 F. Supp. 84 (D. Md. 1986), "that the insuressed a
general liability policy, not a performance boraaid with the comment
by the Court of Appealsin Sheets that economic loss for repair and
replacement of the faulty facility itself is not covered by a CGL




policy. Finally, our interpretation is consistent with tnederstanding of
CGL policies expressed by commentators such asétson as quoted
in Century | Woodfin and also Robert Frandmsurance Coverage for
Faulty Workmanship Claims Under Commercial General Liability
Policies, 30 Tort & Ins. L.J. 785 (1995) ("The CGL Policgas not
serve as a performance bond, nor does it servevasranty of goods
and services.

Lerner 707 A.2d at 912.

The Court of Special Appeals in the Leradecision, also quoted with approval from
Henderson, which further articulated the importhstinction betweeithe accident
of faulty workmanship and arl' accident”" causedby faulty workmanship, as follows:

The risk intended to be insured is the possibiht the goods, products
or work of the insured, once relinquished or cortgulewill cause bodily
injury or damage to the property other than togreeluct or completed
work itself, and for which the insured, as a souwfcgoods or services,
may be liable as a matter of contract law to mad@dgpn products or
work which is defective or otherwise unsuitabledese it is lacking in
some capacity. This may even extend to an obligataompletely
replace or rebuild the deficient product or workisTliability, however,
Is not what the coverages in question are desigmptbtect against he
coverageisfor tort liability for physical damage to others and not for
contractual liability of the assured for economic loss because the
product or completed work is not that for which the damaged person
bargained.

Henderson, 15 Neb. L. Rev. 415, 441 (1970) (empleied).

The fallacy of the District Court’s rationale in miining that Sheetequired a
reversal of the Court’s initial ruling is predicdtapon the failure to distinguish cases
involving theaccident of faulty workmanship, which is_notcovered under a CGL
policy and ari’ accident" caused by faulty workmanship, for which coverage i
provided. The Lerne€ourt, in distinguishing Sheeexplicitly pointed out the
important distinction between the two types ofmgin stating:



In determining if there is a covered accident,3heetsanalysis directs
our attention to the nature of the damages -- dp thpresent an
expected or foreseen event? If the damages suffelag to the
satisfaction of the contractual bargain, it follothat they are not
unforeseen. In other words, and in the contexhigf¢ase, it should not
be unexpected and unforeseen that, if the Buildeliyered does not
meet the contract requirements of the sale, thehaiser will be entitled
to correction of the defect. This, we believe, vablok the expectation
and understanding of the reasonably prudent laghaser of a CGL
policy. On the other hand, if the defect causes unrelated and
unexpected personal injury or property damage to something other
than the defective object itself, the resulting damages, subject to the
terms of the applicable policy, may be covered. For example, if a
collapse of the veneer had injured a user of the facility or damaged
property other than the veneer itself, these may well be covered.

Lerner, 707 A.2d at 912 (emphasis added).

The Court indicated that it did not consider theuasd’s liability to repair théaulty
workmanship as having resulted from an "accident” which shdddleemed
unexpected or unforeseen. It held thatrégair or replacement damages
represeneconomic loss which would not trigger a duty to indemnify unde€GL

policy.

In accordance with the Court’s clear pronounceraedtruling(s) in Lernemo
indemnification coverage is provided under the geahthe CGL policy for damage
claims of faulty workmanship.

That no coverage is afforded for faulty workmangtiia developer under the terms
of a CGL policy under the principles of law cleagigunciated in Lernewas
reiterated in a recent case of the United Stategifti Court for the District of
Maryland in Judge Garbis’s Opinion in Harbor Colsstociates, et al. v. Kiewit
Construction Company, et ab F.Supp.2d 449 (D. Md. 1998). The Court denied
coverage to the Developer of the Harbor Court Canidium Complex for major
structural defects in the Complex inclusive of linek veneer which had experienced
cracking, distress, buckling, and failure in seVireations. The Court noted that the
CGL policy, with language substantially similartke Continental policy, requires
that an occurrence caused "property danmegher expected nor intended from the
standpoint of the insured" and both noted and cited Lerras having addressed the
iIssue, in the construction context, of what damagesexpected" under the terms of
a CGL policy. Therein, the Harbor Cowdurt stated:




After a thorough review of the law in this area thourt of Special
Appeals in Lerneconcluded that "if the damages suffered relatado
satisfaction of theontractual bargain, it follows that they areot
unforeseen. In other words, and in the context of this casshould not
be unexpected and unforeseen that, if the Buildeliyered does not
meet thecontract requirements of the sale, the purchaser will be entitled
to correction of the defect.

Harbor Court6 F. Supp.2d at 456 (emphasis added).

In the instant case, Wellington failed to constithet condominium units in a
workmanlike fashion, and, further, after Wellingtaltegedly failed to perform, it
made certain warranties and made representatiahalsm failed to repair its faulty
work. App. 2210-2255. Under well-established Mangdaw, as articulated by
Maryland’s intermediate Appellate Courtlierner, (which distinguished

the Sheetsase), and as further articulated by the UnitedeStDistrict Court

in Harbor Court(which followed the principles of law enunciaiad_erner, as it was
required to do), the Continental CGL policy doesprovide coverage for claims of
the faulty workmanship of a developer of a condaummproject as the damages are
economic damages which were not caused by an "@cma” as required by the
policy’s provisions.

As asserted in Continental’s Motion to Reconsitlex,Court of Special Appeals’
opinion in_Lernelis dispositive of this matter. App. 2473. Lerigethe most recent
pronouncement of Maryland law on the coverage (s3ymesented, and its holding
that the" repair or replacement damages represestonomic loss and consequently
would not trigger a duty to indemnify under a CGllipy" is, most assuredly,
controlling substantive state law, which, when dedpvith the court’s
distinguishment of Sheetisad the direct effect of being dispositive of towerage
issue which was pending before the District Coline clear, unmistakable, and
controlling coverage opinion of the Maryland intexrate appellate court mandates
the finding that theepair or replacement damages arising out of Wellington’s
contractual relationship with the Appellees for ehhjudgment was granted in favor
of Lord’s Landing against Wellington Homes in thederlying proceedings
areeconomic damages which amot covered under the Continental CGL policy.

The Harbor Courtlecision correctly states that in the context obastruction case,
damages for which the developer would be liableabse of its contractual
obligations to construct the project are "expectat! therefore not covered under a
CGL policy. The Court stated:




In the context of the instant case, the word "etgo¥ds construed to
refer to

damages for which an insured would be liable inewgnt, irrespective
of fault, because of its contractual obligationsaastruct its product.
Under Lerner, contractors, when they agree to cocisa building,
expect that they will have to erect the buildingiproper manner. They
further expect that if they do not do so, they Wwadlve to repair any
defects in their work so as to deliver" the prodhety promised to
provide.

Harbor Court6 F. Supp.2d at 456.

The Harbor Courtourt noted that all of the work done to constidatbor Court was
either done by the developer or by a subcontraatat,applied Lernan ruling that
"UnderLerner any defects in any part of the building woulddpected’ by the
developer, irrespective of whether the actual pfatswork was performed by the
developer or one of its subcontractors." HarborrG@uF. Supp.2d at 457. It held,
"Therefore, with regard to Kiewit-General, the gbd damages to the brick veneer
of Harbor Courtvere not caused by an occurrence," and, "Accolylitigere is no
potentiality of coverage for Kiewit -General foethsserted damages, and,
consequently no duty to defend. The only damagegtdédrom Kiewit-General are
for the cost of repairing Harbor Court itself. lpk#fs have not alleged in their .....
Complaint that anything other than the buildinglithas been damaged." Harbor
Court 6 F. Supp.2d at 457.

Therefore, the claims asserted for repair and ceph&nt costs for faulty
workmanship are not claims which are covered uadeGL policy because the
alleged property damage was not caused by an ecmar

It is also clear that Lerneourt clearly distinguished the Sheesse and found that
the only cause of action against the insureds méravas breach of contract and not
negligent misrepresentation. According to the Leomirt, even if there was a
negligence claim against the insured, there wasoadent" that would give rise to
coverage. The Lerneourt stated:

We do not believe that [the insureds’] liabilityrgpair the Building's
facade resulted from an "accident" but simply friterfailure to satisfy
its obligation under their contract. Damage tofteade of the Building
caused by a latent defect should not be deemedganted or



unforeseen. Certainly, the obligation to repairfdeade itself is not
unexpected or unforeseen under the terms of ties sahtract.
Therefore, repair or replacement damages represenbmic loss and
consequently would not trigger a duty to indemnihder a CGL policy.

Lerner 707 A.2d at 911-12.

The Lernercourt also observed that Shefisused on the "nature of the damages”
and found that "[i]f the damages suffered relattheosatisfaction of the contractual
bargain, it follows that they are not unforeseeit should not be unexpected and
unforeseen that, if the Building delivered doesmett the contract requirements of
the sale, the purchaser will be entitled to coroecof the defect.”

Similarly, the damage allegedly caused by Wellingt@s not the result of an
"accident" as defined by the applicable policy 8fatyland case law. Rather, the
alleged damages arose solely out of the allegeathbref warranty and
misrepresentations of the quality and charactesisif the condominium units arising
out of the contractual relationship which existeda®en Wellington and the
Appellees. It is clear that Lord’s Landing’s claiagainst Wellington for negligence
and negligent misrepresentation were dismissetidyrial Court on the grounds that
the claims were for economic damages for replacearahrepair for faulty
workmanship.

Therefore, in accordance with legal dictates ohkerthe alleged damage which
resulted from Wellington’s alleged breach of watyaemd misrepresentations based

upon itsfaulty workmanship and which arose out of its contractual relatiopshith
Lord’s Landing, cannot be deemed "unexpected asresken.” Moreover,
Wellington's alleged failure to repair the damagestitutedeconomic loss, coverage
for which is not contemplated by the Continentallgsslicy. It therefore was error
for Judge Messitte to deny Continental’s MotiorR&consider as the most recent
pronouncement of Maryland law, as set forth inltbenerdecision, was controlling
and determinative of the very issues presenteaisicase before him.

Moreover, in Maryland, poor workmanship has newesrbdetermined to constitute
property damage caused by an "occurrence". Aod#bt f

in Lerner Woodfin recognized that courts uniformly hold that wheoparty damage
arising out of the insured’s defective workmanghiponfined to the insured’s work
product, the

damage is not caused by an "occurrence" withinrteéaning of a CGL
policy. Lerneralso pointed out that in Mogavem® general contractor’s faulty



workmanship had to be repaired or replaced. Tegatlly defective work was faulty
work performed by the named insured. The Couredtttat the term "occurrence”
does not include the "normal, expected consequearfqaesor

workmanship." Mogaverd40 F.Supp at 86.

In summary, in accordance with the most recenvagieanalysis from the Maryland
intermediate appellate court in a case dealingercbnstruction context, damages
arising out of faulty workmanship are not a covéelaccurrence.” If it were, in
accordance with the Lernanalysis, then the CGL policy at issue in thisteratould
function as a performance bond or warranty rathen & liability policy. Simply put,
"poor performance by an insured is a cost of dbmgjness, not a component of the
insurance objective of shifting risk." Lern&07 A.2d at 912 (citing

Robert Franco, Insurance Coverage for Faulty Worghg Claims Under
Commercial General Liability Policie80 Tort & Ins. L.J. 785, 786-87 (1995)).

It is clear that unddterner, contractors, when they agree to construct a imgj)d
expect that they will have to erect the buildingiproper manner, and that they
further expect that if they do not do so, they wilve to repair any defects in their
work so as to "deliver” the work product that tipggmised to provide. Accordingly,
as a matter of law, the costs of repair and replace which arose out of a contractual
relationship and which formed the basis of the dytey judgment against the
assured, Wellington, were damages which were "égdeby the assured and were
not "Property damages"” caused by an "occurrencegcasred by the Continental
CGL policy. These repair and replacement damagetenthe clear pronouncement
of Lerner which was the controlling legal authority befdine District Court at the
time of the ruling on the Motion to Reconsider, aieas a matter of law, not covered
under the Continental policy. It was reversibleefor the Court not to have so ruled.

In accordance with the holding lirerner, the Court should have reconsidered its
Order of March 31, 1998, in view of the Marylanteirmediate appellate court’s
ruling that Sheethoes not alter the long standing Maryland law &swdated

in Woodfin, Mogaverg andCentury | that the costs of the repair and replacement of
faulty construction not covered under a standa€l pSlicy in that the damages for
such costs do not constitute "Property damage" s not expected caused by an
"occurrence" under the provisions of a CGL policy.

CONCLUSION

The consequential economic damage(s) awarded telkpan the state court action
do not meethe definition in the insurance contract'éfroperty damage"' caused by
an occurrence in that theyconstituted consequential economic damages which were



the measure of damages awarded by the jury fdorémech of warranties and violation
of the Maryland Consumer Protection Act, and nobplerty damage" as required for
indemnity coverage under the CGL policy provisions.

Nor did the damages awarded by the jury meet thieypooverage requirement that
the property damage loaused by an "occurrence" as defined in the policy. The
breaches of warranty and the violation of the CamuProtection Act which were
made by the insured at the time of the sale oCiwedominium unitslid not

cause the goods, services, and/or materials to detee@ausingProperty

damage" as defined and as required by the terms of thieypddut rather form the
basis of a claim for economic damages which redditam the failure of the goods,
services and/or materials to measure up to thetguélthe goods, services and/or
materials as represented. Moreover, there isaneal connection between the Breach
of Warranty and violation of the Consumer Protat#at causes of action and the
resulting consequential damages awarded by tharuhe underlying action and the
"Property damage(s)" for which coverage is othesvpiovided under the terms and
provisions of the insurance contract. App. 795.sEheonsequential damages were not
caused by an "occurrence" under the policy, aréfPraperty damage" as defined in
the policy, and are not damages covered under &leolicy issued to the insured
by Continental.

A CGL policy is only intended to grant coverage damage to property which has
been "physically injured" and which weaused by anunexpected happening. The
insured’s work or products which are defective bich require removal or
replacement because they do not measure up twiiet was promised, either in an
express or implied warranty, or as required byustay provisions, such as provided
for in a consumer protection statute, do not ctuisti Property damage' which has
beenphysically injuredbecause there is no damage to property other ltteafatilty
workmanship itself. CGL coverage is not intendeddeer normabusiness

risks which do not "accidentally" cause "Property daniagethers to occur.

Additionally, like most policies of commercial geakliability insurance, the
Continental CGL policy issued to Wellington exclad&'ellington’sfaulty
workmanship from coverage. The rationale for such exclusisrthat thdaulty
workmanship is not an insurabléfortuitous event,” but abusinessrisk to be born
by the insured. The purpose of the exclusionserpiblicy which are referred to
as"businessrisk exclusions,” is to exclude from coverage damages to the in&ired
work or product and to remove any obligation of liigurer to pay for theepair or
replacement of the insured's own defective work or defectiveduct. To hold
otherwise would transform Continental’s policy irbat of a performance bond,
which was clearly not its intent.



The Continental policy’businessrisk exclusions effectively exclude indemnity
coverage for Wellington arising out of the jury eiet in favor of Lord’s Landing in
the underlying litigation. These "business risktlesions are intended to exclude
from coverage the ordinary contractual risk thpt@duct will fail to live up to its
expected performance and will require repair otasgment, and were designed to
make the insured responsible for predictable anddd business risks, while
protecting the insured against catastrophe. Alirdaof damage which arose out of
the, and during the, operations of Wellington atewed under exclusion (j)
irrespective of whose work was being performed, whether the work of
Wellington, a contractor or a subcontractor. Wehpect to all claims which are
included in the completed operations hazard, theyeacluded under exclusion (l) to
the extent that the damage arose out of the wovKeadfington or any part of it.
Lastly, all property damage claims arising outha faulty workmanship in the instant
case are excluded under exclusion (m) irrespeofivehether the damage occurred
during the operations of Wellington or thereafterd irrespective of whether the
faulty workmanship was performed by Wellington gramyone on its behalf.
Accordingly, under the terms and provisions of@@ntinental CGL policy issued to
Wellington Homesthe "business risk exclusions" effectively excledeerage for the
indemnity of Wellington arising out of the jury ket in favor of Lord’s Landing in
the underlying litigation.

It constituted reversible error for the court tvd@djudicated the factual issues of
material import with respect to the applicabilivy the "business risk exclusions,”
inclusive of the subcontractors exception to thaweston, in granting summary
judgment to Appellee, as it was the trial courtgydto make all inferences of fact and
inferences fairly deducible therefrom in favor gigellant in connection with the
adjudication of the Cross Motion for Summary Judgme

Finally, the_ Lernecourt articulated in its analysis the most recenhpuncement of
Maryland law on the coverage afforded under a C@Glicy for the faulty
workmanship of a developer and in so doing it dgished Sheetwredicating its
decision upon its interpretation and applicatioMairyland law. The Lernerourt’s
ruling that Sheetdoes not alter the long standing Maryland lawrisidated

in Woodfin, Mogoverq and Century,Ithat thecosts of the repair and replacement of
faulty construction are not covered underthe Continental CGL policy, in that the
damages for such costs represenhomic damages and do not constitute "Property
damage" caused by an "occurrence" under the pomasf a CGL policy, is
determinative of the issues presented herein.

Under the clear pronouncement of Maryland law,rageiated by Lernesind
followed by Harbor CourtCGL Insurance policies do not provide coveragea to
developer who has breached warranties or who lndest®d consumer protection laws.




Accordingly, under the terms and provisions of@@ntinental CGL policy issued to
Wellington Homes, it is clear no coverage for inddéfroation is provided to
Wellington in the instant case as a consequenite bfeach of implied and express
warranties and its misrepresentations of the gyalgeful life and characteristics of
the individual units and common elements of Lotdisding Condominiums and
Continental is entitled to a judgment as a mattéa\w.

Lernermakes it clear that the Shedescision has been distinguished from the
coverage issues presented in the instant casé¢haticrner, not Sheetsis
dispositive of the coverage issues presented. fihal iruling of the District Court
and the Fourth Circuit Court of Appeals was cotrébe summary judgment
originally entered on behalf of Continental, whovided that there was no
coverage under the CGL policy for the judgment ezad in favor of Lord’s Landing
Condominiums for breach of warranties and for nuisgsentations as to the quality,
useful life or characteristics of the condominiurojpct developed by Continental’s
insured, was also correct. This initial ruling otigbt to have been disturbed on
remand by virtue of th8heetslecision.

The information you obtain at this site is not, it intended to be, legal advice. You shouldstghan
attorney for individual advice regarding your owtuation.

Copyright © 2011 bysAUNDERS & SCHMIELER, P.C All rights reserved. You may reproduce
materials available at this site for your own peedaise and for
non-commercial distribution. All copies must incéuthis copyright statement.




