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CHAPTER 1
CIVIL RIGHTS & CIVIL REMEDIES

CIVIL RIGHTS & FAIR HOUSING
Under the law the term "Civil Rights" refers to #as@oyment of such

guarantees that are contained in the Constitutiatadutory law, such as the
guarantees found in the civil rights amendmentbleaconstitution and



statutory provisions designed to prevent discrittnamein the treatment of
persons by reason of their race, color, sex, aiigor natural origin, disability
or familial status. The purpose of all civil righégislation is to guarantee
nondiscrimination in treatment and equality befive law, and to achieve that
purpose, civil rights legislation requires thatleawividual be considered on
the basis of his individual capabilities and notloa basis of any
characteristics generally attributable to a graupese principles have been
embodied within the group of federal, state, am@léaws and ordinances
which are known as the Fair Housing Laws.

The principal federal civil rights guaranties aneb®died in the Federal Constitution
and various federal statutes, in particular, thr&+etvil war Federal Civil Rights Acts.
One of these statutes, namely 8§ 1982 of the Cigh® Act of 1866 (42 U.S.C. 8
1982) is the precursor to the Federal Fair Housicig Section 1982 provides a means
for tenants to seek remedies against Landlordsdidariminate against them on the
basis of race. The Supreme Court in Jones v. Alitelllayer Co, 392 U.S. 409

(1968) construed 8§ 1982 to prevent not only govemirrbut privateacial
discrimination in the sale or rental of housingeTourt held that all citizens have the
same right to purchase and hold real property. Ustaman order an injunction or any
equitable relief to remedy such discrimination auking. No limits exist for the
money damages that the court may award to a tso@rg under this law.

Housing Discrimination is extensively dealt withTiile VIl of the Civil Rights Act
of 1968, as amended in 1988, which added Handichgja¢us and Familial status to
the members of the protected classes. This bothwnois commonly known as "The
Fair Housing Law" and is being extensively usedritorce asserted claims of
housing discrimination against housing providecsusive of leasing consultants,
resident managers, real estate marketing manggeggerty managers, property
management companies and owners of rental propeBieh suits are increasingly
common in the Washington metropolitan area.

The fair housing laws require that all personggpective of certain classifications,
are afforded an equal opportunity to rent, leage;imse or sell any property. The
statutory provisions set forth the responsibilittéfrousing providers to comply with
the rigorous terms and provisions of the body w&l&nown as the fair housing laws
which in many instances are not only confusingdtsi ill defined.

The fair housing laws prohibit housing provide@nfrexercising personal discretion
and biases that affect cost, services, housingeb@nd availability of housing for
persons seeking to lease or purchase an apartméweding. The laws further
provide remedies for aggrieved persons, inclushwewvere penalties against those



who violate the rights of any of the members of@gxted class as defined under the
laws.

The enactment and enforcement of the "Civil Righdgislation has resulted in a
significant expansion gdrivate causes of actioravailable to members of the classes
protected by the legislation, the "protected Clagsand conversely the liability
exposure oindividuals andhousing providers inclusive of owners and
management companies, as well as their insuramdersaand has further resulted in
the concomitant enlargement of their financial esiposure. It has also increased the
need for the business community to develop effeaisk management policies and
procedures.

The nature and extent of liability exposure whiels been spawned by the passage of
the extensive panoply of civil rights legislatiomdavhich has directly resulted from
the plethora of civil litigation which has takerapé under the auspices of civil rights
violations has created the definitive need for rasae coverage in this area of the law
of torts. In many instances the damages awardgari@g in cases involving civil

rights violations are catastrophic for the indivatlor Commercial defendant. A large
verdict in such cases can threaten, cripple oraleste financial viability of a small
uninsured business, and it is always non-produdtivéne large or financially secure
business entity.

The large number of insurance claims emanating tlosnarea of litigation has also
fostered confusion within the insurance industrg #ireir insured's with respect to
coverage for the costs of the defense and inderatidin resulting from the increasing
institution of civil rights claims.

Therefore, to understand the nature and extentpdseire presented by civil rights
claims, it is necessary to be acquainted with #r@us statutes which come within
the purview of civil rights legislation as well e nature and history of the causes of
action which have arisen out of such legislatidme fiature, extent and history of the
civil rights statute(s), the discrimination claithgt they have given birth and life to,
and the exposure they represent are covered ipubiscation.

CHAPTER 2
HOUSING DISCRIMINATION CLAIMS UNDER THE
POST-CIVIL WAR FEDERAL CIVIL RIGHTS ACTS

CIVIL RIGHTS & FAIR HOUSING



Five Federal Civil Rights Acts were adopted in dftermath of the Civil War.
Thereafter, no comparable legislation was enaatitithe passage of the Civil

Rights Act of 1957. It is the substance of the Bimg portions of these five Federal
Civil Rights Acts which forms the basis for manytleé causes of action which
constitute a part of the Discrimination claims whare being made in today's courts,
inclusive of Fair Housing Claims. Familiarity withe private causes of action created
by the significant legislation in this area of thes is necessary in order to avoid the
pitfalls and financial penalties of inadvertenttynging within the purview of conduct
which potentially violates the statutory provisiagubjecting the unwary violator to

the civil penalties and damages provided as remddiesuch violation.

42 U.S.C. §1981
42 U.S.C. § 1981 provides that:

All persons within the jurisdiction of the United Sates shall have the same
right in every State and Territory to make and enface contracts, to sue, be
parties, give evidence, and to the full and equaldmefit of all laws and
proceedings for the security of persons and propeytas is enjoyed by white
citizens, and shall be subject to like punishmentgains, penalties, taxes,
licenses, and exactions of every kind, and to nohur.

Under this statutell personswithin the United States have the same right ergv
state and territory to make and enforce contra@tsiie, and be sued, and to fiié
and equal benefit of all laws and proceedingf®r the security of persons and
property as is enjoyed lwhite citizens and are subject to like legal duties and
obligations, and no other.

The provisions of 42 U.S.C. § 1981 apphly to racial discrimination, whether

such discrimination is against blacks or whites doés not apply to discrimination
based on national origin. Nor do they apply to iismatory acts because of religion,
handicapped status or family status. The provisidrg1981 do not pertain to
discrimination on the grounds of sex or age.

The statute applies to all persons and therefatatds rights to resident aliens as
well as citizens, and therefore prohibits discriation against any person based on
race-related factors.

The provisions of 1981 cover action of the Fed&aernment and its
instrumentalities and are applicable to the prisatetor as well and state action is not
a requisite to an action based on this section.



Section 1981 has been held to prohibit many of#ree discriminatory activities
proscribed under Title VIII, which is the Fair Houg Act.

Damages Under § 1981

Section 1981 makes no provision for civil damagesny other form of civil or
equitable relief. However, courts have ruled thdamage suit can be predicated upon
8§ 1981. Recovery under a § 1981 suit can includle cmmpensatory damages and
punitive damages Additionally, both attorneys fees and costs ammverable.

The Civil Rights Attorney's Fees Awards Act prodde

In any action or proceeding to enforce a provigibaections 1981, 1981(a),
1982, 1983, 1985 and 1986 of this title, the cauarits discretion, may allow
the prevailing party, other than the United Stase®asonable attorney's fee as
part of the costs.

In view of the fact that the damages available viad® 1981 suit include a claim for
attorneys fees, an evaluation of the risk expofaged by a defendant must include a
realistic view of the costs and expenses of littgaa claim of racial prejudice
predicated upon a violation of § 1981.

It is important to keep in mind that a civil actiesich is instituted and which is
premised upon a § 1981 violation can be institaigainst any individual personally,
as well as your housing provider employer. Thefdamages can be assessed
against you personally, as well as your employau,\@u can be subjected to the
severe penalties as provided under the statute.

42 U.S.C. §1982

This statute provides that all citizens of the Unid States shall have the
same right, in every State and Territory, as is emyed by white citizens
thereof to inherit, purchase, lease, sell, hold, @convey real and personal

property.

In view of the fact that 42 U.S.C. 8 1982 provitlest allcitizens of the United States
have the same right in every state and territoguichase, lease, sell, and hold real
and personal property, by virtue of the expresaaduage of § 1982, the statute
protects onlycitizensof the United States. Thus aliens and foreigronals are not
protected under § 1982.



The Supreme Court has interpreted the provisiori®82 in a broad and sweeping
nature, and like § 1981, it applies onlyrézial discrimination both as to whites and
non-whites. It reaches beyond state action thezefmlor of law"and "state action”
are not required, and 8§ 1982 gives rise to an @ffedividual cause of action
against any person or governmental entity whiclkats its terms and provisions.
Section 1982 has been held to prohibit many os#rae discriminatory activities
proscribed under Title VIII as both statutes cosed prohibit racial discrimination in
the sale and rental of real estate. In one sigmificespect, § 1982 is broader than
Title VIII as it applies to an owner-occupied hougth less than four apartments, the
sale or rental of a single family home and is moitéd to discrimination involving
"dwellings," which are limitations on and exempsdrnom Title VIII claims.
Additionally, § 1982 applies to both real and peed@roperty. However, § 1982
protects only citizens of the United States andiappnly to conduct undertaken
because of race. It does not apply to discrimindbiased upon sex, national origin,
familial status, or handicapped status, which arered under a Title VIII claim.

Damages Under § 1982

Although § 1982 provides for no relief or explimiethod of enforcement, like § 1981,
judicial interpretation has fashioned equitabléefelnjunctive relief,
andcompensatory and punitivedamages for its violation. Additionally, under the
provisions of the Civil Rights Attorney's Fees AdsiiAct of 1976, the Court may
award attorney's fees as part of the costs.

For the same rationale which underpins a risk amagnd evaluation of a claim under
42 U.S.C. § 1981, a meaningful risk analysis evanaof a claim under 42 U.S.C. §
1982 must include an evaluation of the costs apemrses of litigating the defense of
such a claim, as the attorney's fee portion ottaen can amount to a considerable
sum of economic damages in addition to the compensdamages or punitive
damages which can be awarded to a prevailing gfaint

It is likewise important to keep in mind that aitaction which is premised upon a §
1982 violation can be instituted against amjividual personally, as well as

your housing provider employer, and thatamages and penalitiesan be assessed
againstyou personally, as well as your employeYou, individually, can be
subjected to severe penalties under the statute.

42 U.S.C. §1983

The statute provides that every person who, underator of state or
territorial statute, ordinance, regulation, custom,or usage who subjects
any person within the jurisdiction of the United Sates, or causes any such



person to be subjected, to the deprivation of anyights, privileges, or
immunities secured by the Federal Constitution ordws, is liable to the
party injured in any action at law, suit in equity, or other proper
proceeding for redress.

Under § 1983, every person who, undelor of state lawor territorialstatute,
ordinance, or regulation, custom, or usage sub@utpersonwithin the jurisdiction
of the United States, or causes any such persoa soibjected, to the deprivation of
any rights, privileges, or immunities secured by Bederal Constitution or laws, is
liable to the party injured in any action at lawitsn equity, or other proper
proceeding for redress. This section is only ajpplie to state action; invasion of
individuals' rights by other individuals is not it its purview. Because state action
Is required for a violation of the statute, the ak¢his section to underpin a cause of
action is more limited that either § 1981 or § 1882 usually involves the personal
liability of police officers, law enforcement ofécs, sheriffs or similar peace officers,
public school and education administrators andipufficials, rather than other
individuals or corporations. However, the scopéhdf section is quite broad and

Is not limited to race, color or natural origin, but rather it can cover discrimination
in a place opublic accommodations or any invidious discriminaton or
discriminatory activity as well as other violatioofsconstitutional or statutory rights.
Furthermore, under the statute, the rights affoatedhot limited to citizens, but the
rights protected under the act apply to any pelscated within the jurisdiction of the
United States.

Damages Under § 1983

This statute expressly provides that the violalb@llde liable to the party injured in

an action at law, a suit in equity, or other properceeding for redress and it has been
held thattompensatory damages, punitive damagemjunctive relief and

declaratory relief are available under this statlitee fact that a civil remedy may also
be available in a state court is immaterial asfathe federal suit is concerned.
Additionally, under the provisions of the Civil Ritg Attorney's Fees Awards Act of
1976 the Court may awadAttorney's Feesas part of the costs.

42 U.S.C. § 1985(3)

Section 1985(3) provides that if two or more persanin any state or
territory conspire, or go in disguise on the highwsg or on the premises of
another, for the purpose of depriving, either diretly or indirectly, any
person or class of persons of the equal protectiasf the laws, or of equal
privileges and immunities under the laws, and anyrme or more of the
conspirators does or causes to be done any act urtherance of the object



of the conspiracy, whereby another is injured in hé person or property or
Is deprived of having and exercising any right or gvilege of a citizen of
the United States, the party so injured may have aaction for the recovery
of damages, occasioned by such injury or deprivatig against any one or
more of the conspirators.

Under 8 1985(3), if two or more persons in anyestatterritory conspire, or go in
disguise on the highway or on the premises of arpthr the purpose of depriving,
either directly or indirectly, any person or clasgersons of thequal protection of

the laws, or okqual privileges and immunitiesunder the lawsand any one or more
of the conspirators does or causes to be dogeactin furtherance of the object of
the conspiracy, whereby another is injured in leisspn or property or is deprived of
having and exercising any right or privilege ofitzen of the United States, the party
so injured may have an action for the recoveryavhdges, occasioned by such injury
or deprivation, against any one or more of the pwaors.

This statute creates civil liability only where tbes both a conspiracy and an overt
act in furtherance thereof, resulting in an injurize statute applies to conspiracies of
private persons, without the necessity of statelirament, where the object of the
conspiracy is to deprive the victim of equality enthe laws. This statute was
originally directed at the clandestine activitiéshe Klu Klux Clan. Although the
original intent of this statute was to provide puton to all persons from clan
activity, the provisions of the statute are farckreag and apply potentially to any
group of one or more individuals who fall into ttetegory of housing providers and
who establish or implement a rental or sale paltych adversely affects members of
a protected class. The reach of the act is vergcbamd potentially covers one or
more leasing consultants, property manager(s), @iackmanagers, management
agents and owners who act or together in implemeraihousing policy, practice or
rule which adversely affects a member of a protectass.

Damages Under § 1985(3)

The statute creates no separate rights, but insta&drs a remedy for enforcement of
rights arising under the Constitution or federal,land makes a grant of federal
jurisdiction to hear such cases. Under the stafigtieial compensatory, nominal and
punitive damages are recoverable and injunctionsats be obtained. Additionally,
under the provisions of the Civil Rights Attornelfses Awards Act of 1976 the
Court may award Attorney's Fees as part of thescost

42 U.S.C. § 1986



Under 8§ 1986, every person who, having knowledgedhy of the wrongs mentioned
in 8 1985 is about to be committed, and having pdw@revent or aid in preventing
the commissions of the same, neglects or refusesdm, is liable to the party

injured, if the wrong is committed, for all damagesised by the wrong, which, by
reasonable diligence, he could have prevented.sEuson serves only to further
bolster the protection afforded by § 1985. Secli®86 is a derivative of § 1985, and
provides a remedy for persons injured by the neéglerefusal of those having power
to prevent the wrongs specified in 1985. Sinceuseaf action under § 1986 is
dependent upon a § 1985 violation, if Plaintifigdo state a valid claim under §
1985, he cannot prevail under § 1986.

Damages under § 1986

The relief affordable under § 1986 is the saménasdfforded under 8 1985.

CHAPTER 3
HOUSING DISCRIMINATION STATUTES: TITLE VIII
& IX OF THE CIVIL RIGHTS ACT OF 1968 [FAIR

HOUSING ACT]

Title VIl & Title IX of the Civil Rights Act of 19568

Title VIl & IX of the Civil Rights Act of 1968 ar&nown as the "Fair Housing Act"
and constitute a detailed housing law, applicabke broad range of discriminatory
practices, which are enforceable by the completera of federal authority. They
prohibit discrimination in the sale and leasindholising based upaace, color,
religion, national origin and sex.Housing discrimination is prohibited in the rental
sale, or financing of dwellings, or the provisidrbookerage services or facilities in
connection with the rental or sale of a dwellingeTFair Housing Act has no effect
on 42 U.S.C. § 1982, which is a general statutéicgipe only to racial
discrimination in the rental and sale of propery anforceable only by private
parties acting on their own initiative. The Fairddong Act was amended in 1988 by
addingfamilies with children and handicapped persongo the group protected by
the law. It also significantly broadened the scopthe Act and extended the statute
of limitations from 180 days to two years. It elirated the $1000 cap on punitive
damages in private lawsuits and liberalized thera#ty's fees provisions. It further
expanded the authorization for civil penalties dachages awarded to persons
aggrieved in Justice Department suits.



Enforcement and Remedies
Title VIII & Title IX Remedies

An appropriate civil action is provided as a rembéghthe Fair Housing Act against
any person who coerces, intimidates, threatenstenferes with any person in the
exercise or enjoyment, of any right protected eyAlat. Jury trials are granted to
plaintiffs who proceed under Title VIII, and botbrapensatory damages, including
compensation for humiliation, emotional and meatajuish and distress, and related
costs and expenses, and punitive damages areldgddams of relief. Additionally,
attorneys fees and costs are available to pregaliaintiffs.

Victims of discrimination under any of the fedesthte, or local laws may bring
actions against You personally and Your employefillmg a complaint either with

an agency, such as the U.S. Department of HousiddgJaban Development (HUD),
or with a court. If the agency or court finds tNau discriminated, You are subject to
severe penalties. Generally, the penalties foridssecation include: (1) a mandatory
minimum fine of $10,000 and up to $100,000 for eachof discrimination that
occurs; (2) various types of damages and costsdaado the Tenant; (3) injunctions
and other orders to put an end to discriminatondcat; and (4) possible criminal
penalties.

It is important to note that all of the remediestfte Tenant may be enforced against
You personally and Your employer. These penaltiegganerally NOT covered by
Your employer, Your employer's insurance coveragéaur individual insurance

policy.
Specific penalties for violating a Federal fair bimg law are as follows:

If a Tenant files a successful complaint with HO®u/Your employer will be
subject to any or all of the following penalties:

payment of a civil fine of a minimum of $10,000 amalto $100,000;

payment of monetary damages, including damagdsuimiliation or
embarrassment;

payment of attorneys' fees and costs;

an order allowing the victim access to the apartne@mncomparable apartment
or other equitable relief;

a temporary restraining order or injunction to spogsent and future
discriminatory practices;

an order to comply with governmental reporting ieguents;

an order to comply with governmental enforcemett monitoring activities;



public notice of the fact that HUD has found YoullYy @mployer in violation
of the Fair Housing Act; and

notice to all relevant government/licensing agemoieYou/Your employer's
violation recommending disciplinary measures.

Additionally, a federal court may enter a judgmagéainst You and/or Your employer
for compensatory and punitive damages. Other perattclude temporary restraining
orders, injunctions, compensatory damages, civibfies, and attorneys' fees and
costs.

It is also important to be aware that in additionhte Federal Fair Housing Act, there
exist both State and Local Fair Housing Laws amtihances which provide similar
civil penalties, compensatory and punitive damaged,other relief and remedies
such as attorneys fees for violations.

This area of the law unquestionably representsastest growing area of litigation in
the Washington metropolitan area. There are a nuofldactors which foster
litigation in this area of the law; namely: (1) Ttaet that large verdicts which include
compensatory and punitive damages are probabbnfegregious violation of the
law; (2) The availability of attorneys fees to theccessful Plaintiff which can be very
large; (3) the fact that fair housing organizatians attorneys utilize testers in
seeking out potential violators of the Fair Houdiragv and actively promote and
encourage litigation in this area of the law; agtlie fact that testers as well as Fair
Housing Organizations can effectively obtain mamnyitdamages in their own right.
The logical expected consequence of such actiyittegch are manifestly fostering
significant litigation in this area, is the directd continual proliferation of litigation

in the area of alleged violations of the Fair HagdLaws.

§ 1982 of the Civil Right Act of 1866

A corollary to the Federal Fair Housing Act is 82%f the Civil Rights Act of 1866
(42 U.S.C. § 1982). Section 1982 provides anotheama for tenants to seek remedies
against Landlords who discriminate against thertherbasis of race. The Supreme
Court in Jones v. Alfred H. Mayer C&92 U.S. 409 (1968), construed 8 1982 to
prevent not only government, but privageial discrimination in the sale or rental of
housing. The Court held that all citizens havesdmme right to purchase real property.
A court can order an injunction or any equitableeféo remedy such discrimination

in housing. No limits exist for the money damades the court may award to a
tenant suing under this law.




CHAPTER 4
THE FEDERAL FAIR HOUSING ACT: PROTECTED
CLASSES AND PROHIBITIONS

Prohibitions

Title VIII of the Civil Rights Act of 1968 and thieair Housing Amendments Act of
1988 (42 U.S.C. 88 3601 s¢q)

The Federal Fair Housing Act of 1988 prohibits hnggliscrimination based
onrace, color, handicap, religion, national originfamily status, and sexHousing
discrimination is prohibited in the rental, salefiaancing of dwellings, or the
provision of brokerage services or facilities imnection with the rental or sale of a
dwelling.

The regulations issued by HUD further describe exyglain the prohibited activities
and mandated activities outlined by the Federal lHausing Act. The regulations
also provide the procedure by which tenants mayafdministrative complaints and
seek remedies under the Act.

Protected Classes
The following persons and classes of persons ategied by the Fair Housing Act.

The Fair Housing Act's prohibition includes thddaling classes as protected and
therefore You must not discriminate against thiofaihg:

Race: People of altaces are protected.

Color: People of altolors are protected. For instance, darker skirheck
people may not discriminate against those withtégkkin.

Handicapped: This classification includes persons with a phgisor mental
impairment that substantially limits one or morélwdt person's major life
activities; a record of such impairment; or beiagarded as having such an
impairment. Some examples of handicaps are megtaidation, emotional
illness, alcoholism and HIV infection. Untreatedremt drug addicts or users
are not protected by the Federal Fair Housing whtle prior drug addicts or
users are protected.

Religion: People of alleligions are protected.

National or Ethnic Origin: The Fair Housing Act protects all residents of the
United States, whether citizens or not.



Family Status: This classification includes one or more individuahder age
18 living with a parent, custodian or designeeyalt as pregnant women and
persons in the process of obtaining custody ofild.ciou cannot refuse to rent
to (or otherwise discriminate against) familieshaghildren. This does not
mean that you cannot set reasonable occupancyastEniimiting the number
of people per dwelling. It does mean that thosedsteds must be the same for
all people, whether they are children or adults.

Sex:You may not prefer males over females, or vicearéssich as allowing
females to room together but not males), whetharthnk it is for their own
good or not (as in not wishing to rent ground flapartments in high crime
areas to women).

Other: Another protected class includes those personsrefiige to perform
sexual favors for Landlords, in retaliation for wihiLandlords restrict or refuse
to provide services or facilities normally providedconnection with the rental
or a dwelling.

Persons Not Protected
The following persons afdOT protected by the Federal Fair Housing Act:

A class that is not protected includes those wholevdirectly endanger the
health or safety of other by residing in the aparitror whose tenancy would
result in substantial physical damage to the ptgp#rother individuals.
Persons who have been convicted of the illegal fa@twre or distribution of a
dangerous controlled substance are also spedgfficati protected under these

laws.
CHAPTER 5
THE FEDERAL FAIR HOUSING ACT: PROHIBITED
ACTIVITIES

Prohibited Activities

Fair housing laws in every jurisdiction prohibisdiiminatory acts committed in the
rental of a residence or land that is being refdethe purpose of putting a residence
on the land. The provisions of the law apply tohallising providers which includes
the owner and management agents of residentiabgyoNeither you or your
housing provider employer may do any of the follegvfor a discriminatory reason
based on race or color, physical or mental handiedigion, national or ethnic origin,
family status, gender or sex, or marital status:



refuse to rent or negotiate with a Tenant for aariapent;

impose different prices or charges on Tenants;

use different qualification criteria or procedufesTenants;

use different criteria to evict Tenants;

include in the application or lease or other doaninsetting out the terms of the
tenancy any discriminatory clause, condition, cargror restriction;

require different terms for rental of one apartmenbpposed to another similar
apartment;

falsely represent that an apartment is not availédyl occupancy or for
inspection when in fact the apartment is available;

refuse or restrict services, facilities, repairsingprovements for a Tenant;
make, print, publish or cause to be made, printguliblished any notice,
statement, or advertisement relating to rentarop@sed rental of an apartment
that indicated or attempts to indicate any prefegefimitation or

discrimination that is unlawful;

refuse to make funds available for the alteratiehabilitation, repair or
maintenance of an apartment unit;

influence or try to influence a person to discriaiain the rental of an
apartment or carry out or refuse to carry out #real of an apartment because
of discrimination, prejudice, fear or unrest;

display any sign that indicates a rental transaaticcurred that has not actually
been made or that indicates that an offer has megle to rent an apartment
that has not actually been made;

in any way interfere, coerce, threaten, or re®lagainst any person who tries
to exercise his or her rights under any of theHainsing laws or landlord and
tenant laws;

honor any request from Your employer, a co-workearmther Tenant to use
any of the listed discriminatory factors as a b&sis decision regarding
availability or selection of housing;

advertise that housing is available for only certaicial or ethnic groups;
discriminate in terms of rental or otherwise makavailable an apartment
because of Tenant's handicap or handicap of ampeesaling with Tenant;
refuse to permit necessary modifications to antapart made at the
handicapped Tenant's expense if the Tenant agreestbre the apartment,
reasonable wear and tear excepted, to its origovadition;

refuse to make reasonable accommodations in qbdisjes, practices,
procedures, or services necessary for a handicapgeght's enjoyment of an
apartment;

induce or attempt to induce someone to rent byesgmting the racial,
religious, ethnic, gender, age group, family ordieap make-up of a
neighborhood or predicting the make-up of a neighbaod;



do any of the acts stated above for any reasowbiad not exist but for an
unlawful, discriminatory reason; and

do any of the acts stated above based on thehi@ca person has one or more
children who reside with that person.

CHAPTER 6
THE FEDERAL FAIR HOUSING ACT: MANDATED
ACTIVITIES

Mandated Activities

Fair housing laws in every jurisdiction also requtinat You and Your employer take
certain affirmative actions. These mandated aawinclude:

posting all fair housing notices from HUD or anynman rights office in a
conspicuous place where business with Tenantsgumted;

complying with any HUD, human rights office, or e¢barder regarding fair
housing practices;

treating all Tenants in an equally professional nean

keeping all Tenant records on file while a Tenardupies an apartment and for
at least six (6) months after a Tenant vacategpartraent; and

advertising all housing as available on an equsistend displaying the fair
housing logo on all advertisements.

CHAPTER 7
DISCRIMINATORY HOUSING PRACTICES UNDER
TITLE VI

The Federal Fair Housing Act of 1988 prohibits hogsliscrimination based on race,
color, handicap, religion, national origin, famgtatus, and sex. Housing
discrimination is prohibited in the rental, salefiaancing of dwellings, or the
provision of brokerage services or facilities imnection with the rental or sale of a
dwelling. The statutory provisions specifically pioit certain activity which is
delineated as constituting discrimination underabtie The following statutory
provisions are specifically designated as unlawtfsitriminatory activities under the
Fair Housing Law:

§ 3604(a) & 8 3604(f)(1) Discrimination in Sale oRental



Sections 3604(a) and 3604(f)(1) of Title VIII makenlawful to refuse to sell or rent
after the making of a bona fide offer, or to refts@egotiate for the sale or rental of,
or otherwise make unavailable or deny, a dwellomgrty person because of his or her
protected status. Usually, the prohibited refusalat outright but is in the form of
sales and rental techniques which are contrargitanmon sense and business logic.
Section 3604 has been interpreted broadly. Exangblpsohibited conduct in

dealings with a member of a protected class ureset sections include:

Utilizing different provisions in leases or contisof sale.

Failing to process an offer for the sale or reatdhiling to communicate
effectively with an individual.

Providing false or misleading information aboutcaising opportunity for the
purpose or effect of making a dwelling unavailaiol@ person.

Limiting the use of privileges, services or fagd# associated with a dwelling.
Discouraging a person from applying for a rentat anmaking an offer to
purchase.

Failing to negotiate with a person for the rentasale of a dwelling in the
same manner as with non-protected class members.

Using a stacked tenants or homeowners associati@view applications.
Restricting the use and enjoyment of the property part of the property in a
manner which treats persons differently.

Any other policy or practice which makes the dwegll'otherwise unavailable"
to a member of a protected class.

83604(a) Steering

Section 3604 (a) by means of its "otherwise makavaitable or deny" clause
prohibits the practice known as "steering” which imethod of encouraging patters of
segregation in housing by steering members of egied class to buildings primarily
occupied by such racial and ethnic groups and dweay dwellings and
neighborhoods inhabited by members of differenésamr ethnic groups. Examples of
steering are:

Discouraging a person from inspecting dwellinga particular community.
Exaggerating less desirable aspects or failingfrim a person of desirable
features of a dwelling or community.

Conversely, exaggerating the more desirable aspéatsother community and
emphasizing the undesirability of a dwelling or coamity to members of a
protected class in order to steer them to anotetlithg or community.
Advising a prospective tenant or buyer that heherwould not be comfortable
in a dwelling or community or that such person woobt like to live in a
dwelling or community.



Assigning a person a particular area of a dwelingommunity because of
that person status.

§ 3604(b) Terms & Conditions of Sale

Section 3604(b) makes it unlawful to "discriminatéerms, conditions, or privileges
of sale or rental of a dwelling, or in the provisiof services or facilities in connection

therewith because of membership in a protected .tl&xamples of prohibited
conduct under this section are:

Using different provisions in contracts of salaroleases.

Restricting the availability of facilities such sssimming pools, recreational

facilities and the like.
Providing different level of services to persons.

Offering greater benefits to other persons whileyiteg them to members of a

protected class.

Requiring a greater security deposit or down payrfrem some people and

not others not in a protected class.
Using a Quota System.
Using different standards in the eviction procedure

Treating members of a protected class in a lesgdde manner in connection

with the provision of services or facilities.

83604 (c) Discrimination in Advertising

Section 3604(c) makes it unlawful to "make, prartpublish, or cause to be made,
printed or published any notice, statement, or gth&ment, with respect to the sale
or rental of a dwelling unit that indicates anyfprence, limitation or discrimination

based upon membership in a protected class, oitamntion to make any such
preference, limitation, or discrimination." Lialtyliunder this section extendsany
entity that publishes the advertisement, the advertagency that created the
advertisement, and the real estate owner or desetbpat paid to have the
advertisement designed and run. This section do®quire a finding of intent.

Examples of actionable advertising include:

The use of all-white models in media advertising.

The use of certain words in advertising which impihysuggest prohibited
discrimination such as "private;" "traditional;" &mbership approval;"
"exclusive."

The use of Majority media outlets only for advents



The use of Advertising outlets which restrict the®ormation regarding the
availability to housing to members of a protectess.

Failure to advise that the provider is an equakimiopportunity provider.
Conveying the meaning that dwellings are unavaslablcertain persons.
Expressing a preference for or against or a limitabn a renter or purchaser
because of the status of such a person.

Refusing to advertise for the sale or rental oivaliing because of a persons
status or requiring different charges or termsstarh advertising.

§ 3604(d) Discrimination by Misrepresentation

Section 3604(d) prohibits misrepresentation andewatkunlawful to "represent to
any person, because of their protected statuattyatlwelling is not available for
inspection, sale or rental when such dwelling ifact so available." Examples of
such prohibited conduct include:

Providing false information regarding the availapibf a dwelling for sale or
rental to a member of a protected class or a tester

Representing that a dwelling has been sold or demtesn in fact the dwelling
Is available for sale or lease.

Representing that restrictive covenants precludeséte or rental of a dwelling.
Representing that a dwelling is not for lease t& &a any false reason.

§ 3604(e) Blockbusting

Section 3604(e) makes it unlawful "for profit, taluce or attempt to induce any
person to sell or rent any dwelling by represeaotegiregarding the entry or
prospective entry into the neighborhood of a pemgpersons who are a members of
a protected class". This section prohibits the tmacommonly known as
"blockbusting." Examples of "blockbusting” include:

The mailing of publications by real estate agemtisdmeowners in a racially
unstable neighborhood suggesting that the neigloodris changing and that it
is a good time to sell.

Telephone soliciting of homeowners by real estgents in an ethnically or
racially unstable area or in a changing neighbadhoo

The mailing of publications by real estate agemtisdmeowners in a changing
area which indicates the recent sales in the araariember of a protected
class.

Publications or communications by real estate agiardn unstable area about
the changing demographics and the effect on prppaities or that it is an
opportune time to sell or convey real property.



8 3604(f) Discrimination against Handicapped Persan

The 1988 amendment to the Fair Housing Act adddibapped persons to the list of
protected classes. Accordingly, sections 3604¢Q),and (e), 3605, and 3606
expressly prohibit discrimination on the basisaxfea, color, religion, sex, national
origin, familial status, and handicapped conditibhe provisions of the law require a
landlord or housing provider at thenant's expensdo allow reasonable
modifications or changes to his or her unit thatragcessary to afford the
handicapped person full enjoyment of the premises.

§ 3604(f)(1) & (2)

83604(f)(1) & (2) contain disability-specific diseninatory housing practices which
make it illegal to discriminate because of a perssdisability in the sale or rental of
housing, and 8§ 3604(f)(2) prohibits discriminatmmthe basis of handicapped
condition in the provision of services or facilgicExamples of discrimination under
these sections are set forth in § 3604(f)(3) wipicvides:

(1) A landlord or housing provider must allow a dimapped tenant to make, at
the tenant's expenseasonable modificationsor changesto his or her unit
that are necessary to afford the handicapped péuie@njoyment of the
premises.

Under this provision, such modifications might undé installation of grab bars in the
bathroom, lowering kitchen cabinets, widening ard@y to the tenant's laundry
room and the installation of a visual doorbellsbme instances, extensive
modifications could be viewed to be a reasonabldification.

(2) A landlord or housing provider cannot refusenake reasonable changes in
rules, policies, services, or practices, when tllesemmodations are
necessary to allow a person with a disability ama¢gpportunity to use and
enjoy the housing. Examples of the requirementhisfsection are as follows:

Under this provision a reasonable accommodatiorldwagquire the landlord
or housing provider to change the policy of a fo@ine first served basis
parking policy to specifically provide reservedsgein parking for
handicapped tenants with a mobility impairment.

A landlord or housing provider should be requiredriake a reasonable
accommodation in the form of a waiver of a no-pi for a tenant whose
doctors indicate that the pet was medically necgssa



A landlord or housing provider may be required éondnstrate that efforts
have been made to reasonably accommodate a mahtahant before taking
steps to evict for disruptive or nonconforming beba

A landlord or housing provider may be compelledniaterially alter, construct,
or modify improvements to the common grounds oeottommon areas to
accommodate the needs of its residents with disabil[The requirement on
the part of the landlord or housing provider to malich alterations to the
common areas under the statute is not well eskeddlisr defined.]

(3) All newly constructed multifamily dwellings viatfour or more units must
provide certain basic accessibility to persons witfabilities if the buildings
are ready for first occupancy after March 13, 198¢lusive of the following:
(1) one entrance to the building on an accessthl&er (2) accessibility to
public areas such as a lobby or swimming poola(@por wide enough to
accommodate persons in wheelchairs; (4) accesgitnleach unit (unless
there is no elevator, in which case only all grotiadr units must be
accessible); (5) sufficient reinforcement in batmowalls to allow a tenant to
install grab bars where needed; (6) light switclres other controls located low
enough for use by handicapped persons; and (Hekigcand bathroom
designed so that a wheelchair user can maneuveinwvite space.

(4) The regulations provide a specific prohibittbat an owner or manager
may not make inquiry to determine whether a praspetenant or purchaser
has a handicap or to inquire about the nature tenéwf the handicap.

§ 3605 Financing

8 3605 prohibits discrimination in residential aedl-estate related transactions,
which are defined as "making or purchasing of laamngroviding other financial
assistance (1) for the purchasing, constructiopraving, repairing or maintaining a
dwelling; or (2) that are secured by residential estate. Real estate transactions are
defined so as to include the selling, brokeringapraising of residential real
property. The prohibitions of Section 3605 extemddtivities in the secondary
mortgage market as well as those in the primarytgage market. Practices which are
prohibited under § 3505 include:

Utilizing different practices and procedures tolaate the credit-worthiness of
loans to persons who are members of a protectsd;cla

Purchasing or pooling loans which are secured bslldws in certain
communities, but not those populated by membeesprbtected class;



Imposing different terms on the marketing of seesiissued on the basis of
loans secured by dwellings in an area populatethdaybers of a protected
class;

Adopting or enforcing a policy or procedure whidkstihe effect of excluding
an area populated by a protected class from rexgleans or refinancing
loans;

Using different procedures or practices or critfsiamembers of a protected
class with respect to foreclosures of mortgages.

Redlining or engaging in mortgage credit discrinimabased on the
characteristics of the neighborhood surroundingaitbeld-be borrower's
dwelling.

Redlining has been held to violate § 3604 as v&8 8505(a). The potential
defendants under an action predicated upon a molat 8§ 3604(a) or 3605 are not
limited to financial institutions and banks, bud@include developers who provide
financial incentives, as well as home insurers.

§ 3606 Brokerage Services

Section 3606 prohibits discrimination with respcmembership or participation in
multiple listing or other brokerage services. Unithés section, unlawful
discrimination has been found when the followintsd@ave been taken because of a
person's prohibited class:

Limiting access to or membership in or participatio any service,
organization or facility relating to the busine$selling or renting dwellings.
Setting different fees or charges of access toamhbership in a multiple

listing service.

Different treatment of members or providing differ&enefits to members in a
real estate brokers' organization.

Applying different standards or criteria for memdd@p in a real estate sales or
rental organization.

Establishing and/or applying geographic boundag#ge location, or
residence requirements for access to or membaershipy multiple listing
service or real estate brokers' organization.

The 1988 amendments to the Fair Housing Act hagatlyrexpanded the coverage of
8 3606. The section has been broadly interpretatidoourts. An example is a
management company's actions in refusing to hiaek leasing agent has resulted
in a finding of discrimination under this sectiamder the rationale that by denying



the Plaintiff access to the leasing consultanttmosishe was denied access to the
business of renting dwellings on account of race.

8 3617 Coercion, Intimidation, Threats, or Interference

8 3617 makes it unlawful to coerce, intimidatee#ien or interfere with any person's
exercise of his or her rights protected under 8838604, 3605, and 3606 of Title
VIIIl. Usually, a § 3617 claim is based upon angaligon that the defendant harassed
or intimidated the plaintiff for exercising his ber statutory rights.

Awards in harassment and intimidation cases havaasd in both nature and scope.
A $1.8 Million Dollar award has been made to a 3&wvoman and a Catholic
husband for ethnic harassment and intimidation tiaklen by neighbors of the
couple.

CHAPTER 8
FAMILIES WITH CHILDREN: 1988 AMENDMENTS TO
TITLE VI

The 1988 Amendments to the Fair Housing Act expdrtke protected classes to
include Families with Children

The Fair Housing Act prohibits housing discrimioatiagainst families with children
under the age of eighteddonreasonably restrictive occupancy limitson the number
of persons who may live in an apartment that eithay be intended to limit the
number of children or which may have a dispropoxdie adverse affect on families
with children constitutes unlawfufamilial status" discrimination The latter type of
unlawful discrimination is called a discriminatibased upon thdisparate

impact which such occupancy restrictions have on familigk children.

The following activities would constitute a violati of the Act:

"Adults Only" solicitation or rental policy.

Management Rules, Policies or Procedures whichradlyeaffect families with
children.

Unreasonable restrictions on children's use ofifi@s or services which are
available to adults.

Segregating communities or parts of the communtyféamily sections" and
"non family sections.



Exclusion of children from upper floors of an apaent building because the
management company is of the belief that such @asuypwould present a
health or safety factor.

Advertising in such a manner that a preferencef@gainst children is
expressed.

Rental policies or restrictions on the floors updrich families with children
can occupy.

Evicting a couple because they have had a babyparefisal to rent a larger
apartment.

Evicting a family because they adopt or bring ddcimto the unit.

Banning from occupancy children of certain ages.

Limitations of rental or occupancy due to numbeclufdren.

Enforcing a policy which prohibits a parent anchdccfrom sharing a
bedroom.

Restricting a 2 bedroom apartment to 3 people.qphactice is presumptively
unreasonable/invalid]

Restricting a 3 bedroom apartment to 5 people.§ phactice is presumptively
unreasonable/invalid]

Representing when showing a prospective tenanpariraent that the project
IS not suitable for children because it has nograynd.

Requiring an additional security deposit from aat@rbecause of the tenant's
child or children.

Evicting a family because the family has a teemagmber on the grounds that
the apartment project has a problem with teenagers.

Establishing, publishing, or implementing an oceupastandard which
unreasonably restricts the occupancy of any dvegelimit.

In order to fully comply with the law's requiremehat an occupancy standard not
have a disparate impact on the protected clagawiilial status" and the least
restrictive occupancy standards imposed by thenements of Title VIII, it is
necessary for all property providers to carefukgmine their occupancy standards to
make certain that they are no more restrictive tharapplicable BOCA code
provisions and that there are no less restrictigasure that exist which can fulfil the
legitimate purpose which underpins the businessessiy and justification for the
iImposition of such occupancy standard.

Neither HUD, nor Congress has established a ndtemtaipancy standard, nor is it
likely that such a standard will be promulgatedhi@ near future. Therefore, almost
any standard which a well-meaning housing provisiékely to establish is subject to
scrutiny by HUD and will subject the housing praaido potential damages.
Therefore, it is recommended that no across-thedboecupancy standard be



established or followed by housing providers arad #il applications for housing be
accepted for processing irrespective of the nurabprospective occupants. A final
decision to rent can be predicated upon a cased®y review of the applicable BOCA
standards, the presumptively valid two person perdiom rule and any other
relevant consideration. Rather than establishingosting an occupancy standard, in
the absence of an acceptable established occuptamayard, the following rental
policy should be established:

Equal Housing Opportunity: All units available for sale or rental by this
management company are subject to the federaHeaising Act, which
means that it is illegal to discriminate on thei®a$ race, color, national
origin, religion, sex, handicapped status or faahgtatus or to make or intend
to make any such preference, limitation or disanettion. The occupancy
standard which is applicable to the rental or saldwellings is aeasonable
occupancy standardin strict accordance with the requirements oflféve and
in accordance with the HUD standards for occupascgnay, from time to
time, be promulgated as well as those standar@srdigted to be reasonable
under federal statutory or case law.

CHAPTER 9
HANDICAPPED PERSONS: 1988 AMENDMENTS TO
TITLE VIII

The 1988 Amendments to the Fair Housing Act Expdribde Protected Classes to
Include Handicapped Persons

Under the Act, Handicapped Persons are definegé@®ps with mental or physical
disabilities, and under the broad interpretatiothefdefinition under the Act,
Handicap includes:

(1) A physical or mental impairment which substalhtilimits one or more of
a person's major life activities;

(2) a record of having such an impairment, or
(3) being regarded as having such an impairment.

The definition covers persons with communicableas®s and includes those infected
with HIV or AIDS . It further includes alcoholics and substance atsjdut does not
protect a person solely because of addictionégall drugs.



CHAPTER 10
TITLE VIII EXEMPTIONS

Title VIII has several exemptions which limit itp@icability within the private
housing market.

Dwellings

Title VIl only applies to dwellings. Under the attlwellings" are defined to include
any building occupied or intended to be occupied essidence and any vacant land
sold or leased for the construction of such a imgldbut note:

Shopping centers, factories and nonresidentialargkbare not covered by the
act.

Business and commercial properties are not coveyede act.

Public accommodations are not covered by the act.

Single Family Homes & Related Restrictions
88 3604(a), (b), (d) and (e) of Title VIII do nqigy to:

The sale or rental @&ingle-family homesprovided that: (a) the home is sold or
rented without a broker, agent, salesperson, oo#mr individual involved in
the business of renting or selling dwellings; {® seller owns three or fewer
single family houses at any one time; and (c) teeay or landlord does not
use any discriminatory advertising or notice inlaimn of 8§ 3604(c). If the
owner selling the house does not reside in itatithe of the sale or was not
the most recent resident of the house prior to satd the exemption applies
only to one sale in any 24 month period.

Owner-Occupied rental housingoccupied by no more thédur

families living independently of one another. This is tM¥s. Murphy's”
exemption

The discriminatory advertising provisions of § 3@)4and the discriminatory
financing provisions of § 3605 continue to applygenthe otherwise exempted
circumstances.

Private Clubs and Religious Organizations

Title VIII does not apply to housing provided byvate clubs or religious
organizations for their members' use.



lllegal Drug Manufacturers or Distributors

The Fair Housing Act does not apply to protect éhpsrsons convicted of the illegal
manufacture or distribution of a controlled dangsreubstance.

Certain Exemptions for Older Persons from Familialstatus discrimination

The Fair Housing Act creates several exemptionsdaising for older persons,
namely: (1) Housing for the elderly under a federadtate program; (2) Housing
intended for and occupied exclusively by personthefage of 62 or older; (3)
Housing intended for residents of the age of 55@ddr which meet certain criteria.

Exemptions from Familial Status Discrimination Basel Upon "Reasonable”
State or Local Occupancy Restrictions

8 3607(b)(1) provides that nothing in Title Villahlimit the applicability of
anyreasonablelocal, state or federal restriction regarding riieeximum number of
occupants permitted to occupy a dwelling. Howeaeagteat deal of uncertainty and
litigation has resulted from HUD's position regaglivhat state, local or federal
restrictions are reasonable. For example, HUD assuelemorandum on March 20,
1991 authored by Frank Keating, General Counsdtwdippeared to set a standard
which recognized that an occupancy policy of twspe in a bedroom, as a general
rule, is reasonable under the Fair Housing Act. gimpose of the memorandum was
to facilitate HUD's review of occupancy cases anddnstitute internal guidance, as
well as to remedy the confusion which existed inDJoccupancy enforcement

policy.

However, on July 12, 1995, HUD's General Couné¥fiEe rescinded the March 20,
1991 Memorandum, citing that the implementatiothat Memorandum had created
unnecessary confusion. This memorandum stateattyathose maximum
occupancy standards contained in the model nataowlpancy code or the "BOCA"
[Building Officials and Code Administrators] woufdt be scrutinized by HUD,
creating the "safe harbor" occupancy standard. Whsviewed as a liberalization of
the two person per bedroom occupancy standardubed®OCA generally permits
more persons to live in a dwelling than a two pernger bedroom standard.

However, on September 25, 1995, Elizabeth K. Julating Deputy Assistant
Secretary for Policy and Administration, issued gebther memorandum for Fair
Housing Enforcement Directors, Investigations Doss Directors, FHAP and FHIP
Divisions on the subject of Occupancy Cases, wreskinded the "safe harbor"



occupancy standard set forth in the July 12, 19@fbrandum drawn from the
BOCA Code and cited the "considerable confusionittvinas arisen from the
interpretation of the July 12, 1995 memorandumsTWemorandum indicated that
new regulations on occupancy standards were aatexdo be forthcoming and that
pending the promulgation of such standards, thedstals set forth in the March 20,
1991 Memorandum would remain in effect.

To date, HUD has not established any new occupstacylards and the confusion
which has been engendered by the conflicting pamyouncements of HUD not only
remain, but have been amplified by the failure tfiHto issue meaningful occupancy
standards, and by HUD's piecemeal enforcementffeireint standards in different
cases, and by the failure of either HUD or Congtesglopt a national occupancy
standard. Consequently, the enforcement of theufmanecy standards” by HUD
remains at the whim of each HUD investigator anid Hausing Enforcement
Director. Owners and providers are uncertain oftvithe applicable occupancy
standard is and how to comply with the law. Theossgment of the ill-defined
"occupancy standards," especially in the area afikal Discrimination," is likened
to a motorist being charged with a speeding viotabased upon exceeding a
"reasonable speed” in the absence of any applicalolelearly defined speed limit.

As previously indicated, supran order to fully comply with the law's requirente

that an occupancy standard be a reasonable restrigct occupancy and therefore not
creating alisparate impacton the protected class dahilial status" and the least
restrictive occupancy standards imposed by theinements of Title VIII, it is
necessary for all property providers to carefukgmine their occupancy standards to
make certain that they are no more restrictive tharapplicable BOCA code
provisions and that there is no less restrictivasuee that exists which can fulfill that
legitimate business purpose which underpins thabsas necessity and legal
justification for the imposition of such occuparstgndard. In accordance with the
present HUD directives, an occupancy standardghait more restrictive than a two
person per bed room standard is presumptively valid

However, a national occupancy standard has not dgepted, nor is it likely that

such a standard will be promulgated in the nearéutTherefore, almost any standard
which is established is subject to scrutiny by Halial to private testers and will
subject the housing provider to potential damaljes therefore recommended that
no across-the-board or rigid occupancy standagprdmulgated by housing providers
and that all applications for housing be accepbegifocessing irrespective of the
number of prospective occupants. A final decismrent can be predicated upon a
case-by-case review of the applicable BOCA stargjdéh@ presumptively valid two
person per bedroom rule and any other relevanideraion predicated upon the
size, configuration and living space available leathan establishing or posting a



rigid occupancy standard, in the absence of arrdde nationally established
occupancy standard which is determined to be nscridiinatory on the basis of
having a disparate impact on "family status," tiéfving occupancy policy should
be adopted:

Equal Housing Opportunity: All units available for sale or rental by this
management company are subject to the federaHeaising Act, which
means that it is illegal to discriminate on thei®a$ race, color, national
origin, religion, sex, handicapped status or faahgtatus or to make or intend
to make any such preference, limitation or disanettion. The occupancy
standard which is applicable to the rental or saldwellings is aeasonable
occupancy standardin strict accordance with the requirements ofldveand
in accordance with the HUD standards for the dateation of reasonable
occupancy standards as may, from time to time rbmplgated as well as
those standards determined to be reasonable wedkmaf statutory or judicial
authority.

CHAPTER 11
EXEMPLARS OF FAIR HOUSING LAW ISSUES:
PRACTICAL APPLICATIONS OF THE LAW

Set forth below are some common Fair Housing qoiestnd answers concerning
issues that often arise in the practical contexpairtment rental. These questions
were taken from materials provided by HUD, andHuenan Relations Commissions
in D.C., Maryland, and Virginia, which apply to iss arising in all jurisdictions.

Q: Can you deny an apartment to a tenant if thantehas children?

A: Housing discrimination because of children igligal act. Only
communities specifically designated for occupangypérsons over the ages of
55 or 62 can retain an all-adult status.

Q: A tenant who has two small children wishes td e apartment. Because
the children are very young, You are concernedttiet could do damage to
the apartment that adults would not typically dan¥ou charge this tenant
with a higher security deposit?

A: No. You cannot require an additional or highecwity deposit for a family
with children that is not required of a tenant withchildren.



Q: A tenant who has three small children wisha®i an apartment. Many
older persons without children reside in the aparntinbuilding. You are afraid
that renting to families with children will upsétet older tenants. Can You
designate a certain section of the apartment lmgjltbr tenants who have
children?

A: No. You cannot segregate families with childtercertain areas of an
apartment complex.

Q: A family with two children, one boy and one gislishes to rent a two
bedroom apartment. Can You deny them the oppoyttmitent because the
children will have to share the same room?

A: No. You cannot deny rental of an apartment bseauersons of the opposite
sex will share one bedroom.

Q: A potential tenant wishes to rent an apartmaut asks that she be assigned
a parking space close to her unit because shehditpyampaired. You don't
think she is really disabled enough to get spealtment. Can You ask the
tenant to prove how severe her disability is?

A: No. You cannot inquire into the nature or setyeoif a Tenant's disability.

Q: A disabled tenant wishes to rent an apartmeot. tink the other tenants
will be disturbed by this tenant's handicap. Cam Yat all disabled tenants in
one area of the apartment complex?

A: No. You cannot segregate disabled tenants itaiceareas of a housing
complex.

Q: You are aware that a particular tenant has ANX&!1 are afraid that this
tenant is contagious. Can You deny the tenant e gool, weight room, or
other facility?

A: No. A tenant with AIDS or who is HIV-infected ffandicapped” and
cannot be denied services or facilities providedlittenants.

Q: A potential tenant arrives at the leasing officessed in clothing indicative
of her membership in a certain minority religiorolrare afraid the other
tenants in the building will be offended if theywkeao live next to this tenant.
Can You inquire into this tenant's religious adfiion or deny this tenant an
apartment if she otherwise gualifies as a tenant?



A: No. You cannot inquire into this tenant's radigs beliefs or affiliation with
a certain religious group. You also cannot refasesnt to a tenant based on the
tenant's religion.

Q: You wish to place the following ad in the pap&ingle apartment available
in exclusive apartment complex, restricted, privAsan area, no children,
singles preferred, Methodist church nearby, madiddt males preferred,
prefer bright and healthy person." Is the ad OK?

A: No. This ad reflects an unlawful preferencedarertain age, gender,
religion and ethnic background. The ad expressgefarence against the
handicapped and families. A permissible ad migatiréQuiet neighborhood,
parks nearby, gated, houses of worship nearby."

Q: Can Your employer direct You to show apartmémisertain age groups
only?

A: To do so would put both You and Your employeviolation of fair
housing laws. This exclusionary practice would erdou both liable for all
the penalties stated above.

Q: Can You require a double security deposit fouamarried couple?

A: No. You may not require a double security depfsem an unmarried
couple if the reason for the double security depediased solely on the
couple's marital status.

Q: Can You be accused of discrimination if You @b rent to tenants in
wheelchairs because Your apartments are not adetpuatcommodate them?

A: Current law requires Your employer to accommedahants with
physically or mentally handicapping conditions pded that the tenant pays
for the modifications and, where it is reasonabldd so, agrees to restore the
condition of the apartment, reasonable wear arncetazepted.

Q: If there is a no-pet policy in an apartment dinid), can a blind/deaf tenant
still live there with a seeing-eye dog?

A: Yes. By law, guide dogs (seeing or hearing)exempt from no-pet
policies.



Q: If a Tenant asks about the racial/ethnic ogrelis make-up of a
neighborhood, can You tell him/her about that patér area?

A: No. Current law specifically prohibits commergion the racial/ethnic or
religious composition of a community. You may sugighat they explore the
neighborhood themselves.

Q: What should You look for in selecting a Tenant?

A: You must use the same set of standards or rgeints for all Tenants.
These standards cannot be based upon any disctomyireaiteria. The most
important thing for You to determine is whether Trenant will be able to pay
the rent in a regular and timely manner. You wglbawant to know that the
Tenant will not disturb other Tenants and will kelee apartment in reasonable
condition. These questions can often be answeredfbyences from previous
landlords, employment verification, or informatifor a credit bureau.

Q: Can You set a dollar amount on the income Yguire of Tenants?

A: Yes. Your employer can determine how much itedrés should make, but
this figure must be applied equatly all prospective Tenants.

Q: Your employer wants a racially balanced buildi@gn You maintain a
quota?

A: No. Quotas of any kind may be illegal, becauserder to maintain a quota
it might be necessary to discriminate against speople.

Q: Does the law limit the content of Your emplogextivertising?
A: Yes. The law does not allow Your employer to extige a preference for a
particular type of Tenant. The law prohibits adsamg a rental requirement

that would be illegal in practice. For example, Yaannot advertise for a
particular race, a particular age or for a famiyyo

Q: Do Fair Housing laws require You to give a reafm eviction?
A: Yes. Your employer must state the reasons fatiewn of a Tenant.

Q: Can You refuse to rent apartments to a familglgdecause the family
includes a minor child?

A: No. You cannot discriminate against familiesiwaine or more children.



Q: Can You make rules that govern the conduct idii@n?

A: Not specifically, but You may make reasonablesuegulating the conduct
of all Tenants.

Q: If it is against Your religious convictions fan unmarried couple to live
together, do You have to rent to them?

A: Yes. You cannot discriminate on the basis ofitabstatus.

Q: If You rent to unmarried persons, You want teshee that each one can pay
the rent in case one of them moves out. Can Youinegeparate income
qualifications for unmarried persons?

A: No. The same requirement must be met by eitreeried or unmarried
persons. If married persons are allowed to comthiaie income, then
unmarried persons must be allowed to do the same.

Q: Must You rent to a person in a wheelchair why sh@mage or mark the
walls?

A: Yes. This person cannot be denied housing becaiua physical handicap.
Upon vacating, You can require the Tenant to paydstoring the apartment to
its original condition, reasonable wear and teaepied, as is the case with
every other Tenant.

Q: You manage a 300 unit apartment complex withpg@®ing spaces which
are available to Tenants and guests on a "firsecdinst serve" basis. A
Tenant, who is mobility-impaired and unable to wal&re than a short
distance, applies for an apartment. The Tenanestquhat a parking space
near his unit be reserved for him so he will notehto walk very far to get to
his apartment. Must You honor the Tenant's request?

A: Yes. Itis a violation for You to refuse to matkes accommodation. Without
a reserved space, the Tenant might be unabledanlithe apartment at all or,
when he has to park in a space far from his unghtrhave a great difficulty
getting from his car to his apartment unit. Theoaemodation therefore is
necessary to afford the Tenant an equal opporttmitase and enjoy a
dwelling. The accommodation is reasonable becdusddasible and practical
under the circumstances.



Q: You've had problems with selected ethnic andgageps in the past. Do
You have to rent to them again?

A: Yes. Stereotyping can be dangerous, unfair beglal. Each prospective
Tenant must be judged on his/her own merit. Younoadecide not to rent to a
whole group of people because of previous expegienth some individuals.

Q: A handicapped Tenant requests modificationstaapartment that include
widening the doors, lowering the kitchen sink, artalling grab bars in the
bathroom. Must You allow such modifications?

A: Yes. These modifications are reasonable anddiead he modifications
must be allowed at the Tenant's expense. The Lahdén also require, where
it is reasonable to do so, that the Tenant payefstoration of the apartment to
its original condition, less reasonable wear a@ad. te

Q: You are offering a rent special. Must You ofteo all potential Tenants?

A: Yes. All terms and conditions of rental shouklthe same for all
prospective Tenants regardless of any characteakthe Tenant.

Q: A potential Tenant walks into Your office anksi$o view an available one
bedroom apartment. You have a one bedroom aparewaiiable, but you
don't like the "looks" of this potential Tenant. Murou show the apartment?

A: Yes. All prospective Tenants must be treatedsdmae. You cannot falsify
the availability of an apartment.

Q: In filling out her rental application, a potaitlrenant indicates that her last
residence was a mental institution. Can You rdjectoecause she does not
have a typical rental reference.

A: No. Check with the potential Tenant's persoeérences, such as persons
who knew or worked with her, including medical marsel.

Q: Can you charge higher rent and higher secuepodits for disabled
Tenants?

A: No. You must give all Tenants the same leagniigrmation regarding rents
and security deposits for a specific apartment.



Q: Must You show all available apartments meetimgdize requirements the
Tenant requests?

A: You must show all prospective Tenants the saomberof apartments.

Q: What are Your responsibilities and rights asaadlord?

A: As an apartment manager or owner, You and Yaysleyer have the
responsibility to:

consider equally all qualified applicants;

indicate no preference when advertising or showipgrtments;
give all applicants accurate, complete informaabout available
apartments, occupancy dates and rental terms antlitions;
refrain from making written or verbal inquiries atb@n applicant's
ethnicity, religion, sex or marital status; and

be consistent in applying rental policies.

CHAPTER 12
TIPS ON THE PREVENTION OF FAIR HOUSING LAW
VIOLATIONS

TESTERS

Be aware of Testers! Testers, otherwise known ap@rs, Auditors or Checkers, are
persons who do not intend to rent an apartmentpbseg as Tenants for the purpose of
collecting evidence of unlawful discriminatory ptiaes. Testers do have "standing”
or the ability to sue You and Your employer forialation of fair housing laws, and

to seek both compensatory and punitive damageseanawn behalf. Testing in the
District of Columbia metropolitan area takes pld#oeugh the Fair Housing Council

of Greater Washington, the District based Natidral Housing Alliance, Baltimore
Neighborhoods, Inc., Montgomery County, the CityAtéxandria, and the City of

Falls Church.

RECOMMENDED FAIR HOUSING POLICIES

To ensure automatic safeguards against fair howsihgtions, You should
implement the following suggested practices:

Enforce the same rental qualifications fordhants.



Always be responsive to all tenant inquiries antéptial rental applicants.
Routinely call back all potential rental applicantSall backs to all potential
tenants is very import.

Accept applications from all prospective tenant®ahe qualified irrespective
of the number of prospective occupants of a dwglior processing.

Develop and implement a policy of treating all pers equally and make
certain that all persons are quoted the same m@tesdvised of the same
availability of dwelling units and are advised bétsame amenities and
restrictions.

Initiate a program to train all rental agents azaking consultants in the area of
Housing Discrimination to be equally responsivaltgotential tenants.
Acquaint all rental agents, leasing consultantsperty managers and
personnel with the provisions of Title VIII & IX dhe Civil Rights Act of
1964 and of the prohibitions against housing dsicration.

Marketing Managers must be throughly versed irattheertising restrictions set
forth in the Fair Housing Act in order to assurattho advertising violations
occur.

Managers must monitor the business practices didlising provider to make
certain that all leasing agents, property managedspersonnel comply fully
with the Fair Housing requirements.

Routinely require a copy of allenants' drivers' licenses at application time
(NOTE: You cannot refuse to rent an apartmentTemant just because he or
she does not have a driver's license; for insteandésabled person may not be
able to drive).

Routinely verify Tenants' employment.

Verify Tenants' banking and credit information.

Ensure Tenants completdiil out rental applications.

Obtain Tenants' past landlord references and pakrseferences.

Require all Tenants to comply with reasonable rates regulations governing
behavior in the building. Post the rules and retjjuia in the apartment
building lobby. Provide all Tenants with a copytio¢ rules and regulations
upon signing leases.

Keep accurate, up to date, orderly files on eactaiie Include leases,
applications, credit and reference reports, copielkivers' licenses, copies of
rent checks, etc. Make sure to keep records offofilat least six (6) months
after the Tenant vacates the apartment.

Keep written records of all Tenant inquiries regagdavailable apartments,
including the date, time, name of person makingrhairy, the subject of
Your conversation and the outcome of the inquiry.

Fully document all leasing transactions, telephooveversations with
prospective and current tenants and all tenanifriieguand complaints.



Fully document all tenant lease violations withape fact information and
make certain that all such facts are fully docureémirior to the institution of
eviction proceedings. All evictions must be prethdaupon the same standards
equally applicable to all tenants and must not leadesparate treatment or
disparate impact upon a member of a protected.class

Fully document all Tenant complaints and develomérnal resolution
mechanism, recording the resolution of each complai

Keep files of all Tenant applications for apartnsemthether or not the Tenant
actually moves in.

Keep records of all Tenant maintenance request¥ andresponses to
maintenance requests.

Develop and implement a minority outreach programrctvis intended to
reach out to the members of a protected class.

CHAPTER 13
POTENTIAL PLAINTIFFS

The Protected Classes as defined under the Fasiktpuaw include race, color,
religion, sex, national origin, families with chi&h, and disabled sons

Protected Class Plaintiffs on account of race, calpreligion, sex, and national
origin, and those who are genuinely injured by condct violating such persons'
rights.

Under Title VIII, suit can be brought under thetgta if some action has been taken
that implicates one of the protected grounds @saa set forth in the act.
Furthermore, under the act, anyone may instituteraaintain a cause of action under
Title VIl who is genuinely injured by conduct thablates a protected persons' rights
under the provisions of the Fair Housing Act. Thipi®@me Court has recognized the
right of white neighborhood residents and tenamtsue under the Fair Housing Act
over discriminatory practices in their area or tmg). Additionally, the rights of fair
housing organizations, regardless of racial contjpmshave been held to have a valid
cause of action under the theory that discrimiryapoactices cause a drain on their
resources. Testers also have been held to hav@aaase of action in their own

right under Title VIII. Testers are individuals whaithout an intent to rent or
purchase a dwelling, pose as renters or purchémeitse purpose of collecting
evidence of unlawful discriminatory practices. As lback as 1982, the Supreme
Court upheld the right of a black tester to recanenitory damages predicated upon
the fact the tester had been furnished false irdtion that there were no units



available in an apartment complex, when white tedtad been told that such rental
units were available.

Families with Children

The Fair Housing Act prohibits housing discrimioatiagainst families with children
under the age of eighteen. The protection extemgsggnant women and persons in
the process adopting or acquiring legal custodshdfiren under the age of eighteen.

Handicapped Status

The Fair Housing Act prohibits housing discrimioation the basis of handicapped
status. The protection extends to all persons withe definition of "Handicapped
Status" and all those claiming on their behalf.

CHAPTER 14
POTENTIAL DEFENDANTS: ANYONE WHO COMMITS
AN ACT THAT VIOLATES THE STATUTE

The Regulations issued by HUD state that a comiphaay be filed against any
person alleged to be engaged, to have engageulperabout to engage in a
discriminatory housing practice. [24 C.F.R. § 108]]

§ 3605 has been interpreted broadly to permitagyainst the following entities:

All institutional mortgage lenders inclusive of ansavings and loans,
mortgage companies, credit unions, insurance coiepatevelopers and other
persons who offer financing for the purchase, qoetibn or improvement of
homes.

Local, state, and federal governments based updnsaenary zoning and
subsidized housing.

An Owner or Principal is held vicariously liabler filne acts of agents or
employees.

Corporate Officers, Directors and Shareholders.

Liability Insurers.

Under the Fair Housing Act, vicarious liability athes to the principal [employer]
even though the principal had no involvement inittegdent in question and even in
instances where the principal directs the agentadiscriminate, and where the
agent had the sole responsibility for renting tbade. Principals in Fair Housing



cases have been held liable even if the acts werauthorized or ratified, and under
the theory of non-delegable duty.

CHAPTER 15
THEORIES OF LIABILITY: DISPARATE TREATMENT
& DISPARATE IMPACT

A Title VIII claim may proceed under two theorieSliability: (1) Disparate
Treatment & (2) Disparate Impact

Disparate Treatment

Under the Disparate Treatment theory of liabilite Plaintiff must establish that the
Defendant treated the Plaintiff or someone undeywthe Plaintiff is claiming in a
less favorable manner than others because ofrdmr color, religion, sex, national
origin, handicapped status or familial status, #vad the Plaintiff acted with a
discriminatory motive or intent. Under a disparagatment theory, the Plaintiff must
prove that the Defendant intended to treat thenRialess favorably because of the
Plaintiff's protected status.

Disparate Impact

Under a Disparate Impact theory, the Plaintiff mdentify a rule, policy or
procedure which, although neutral on its face,draadverse effect on members of a
protected class. Under such a theory, it is notssary for the Defendant to have
intended to discriminate, and a Defendant withviery best of intentions, even one
who undertakes a policy or procedure with the wetgntion of eliminating any
potential discrimination, can be held fully liable.

The defense(s) available to a Defendant underpadite impact theory of liability, in
addition to any available factual defense, anddtffense predicated upon the fact that
the action or conduct complained of does not hadis@arate effect on the members
of the protected class, is evidence which dematestiabona fide and legitimate
justification for its action with no less discrinaitory alternatives available.

CHAPTER 16
TITLE VIII ACTIONS AND OPTIONS



Title VIIl actions can be commenced and enforcethiee basic manners: I.
Enforcement through HUD,; Il. Enforcement through Bepartment of Justice; 111
Institution of a Private Law Suit

Enforcement through HUD

An aggrieved party may file a complaint with HUDtlwn one year after a
discriminatory housing practice has occurred anieated. Once the complaint is
filed, HUD is obligated to investigate, attempt ciliation and then to either file a
charge or dismiss the complaint within 100 daysrafte complaint is filed.

The U.S. Department of Housing and Urban DevelogrfietuD") investigates and
conciliates discrimination complaints. A claim @levith HUD must be brought
within one (1) year of the discriminatory eventpérson/landlord against whom a
complaint is filed may file a response. HUD invgates the activity complained of to
determine if reasonable cause exists to believdioeimination occurred. HUD
attempts to have the parties agree to conciliatfaro conciliation occurs, the
complaining tenant can elect to pursue a civilactr administrative action.

The damages which are available to a Plaintifhattime of conciliation include
injunctive relief or other equitable relief, mongtaamages including compensation
for embarrassment, humiliation, and emotional distyr and attorneys fees. Once a
conciliation agreement is approved, neither HUD amoaggrieved party may proceed
with further litigation.

In the event HUD determines that reasonable caxistsend files a charge, the
aggrieved party and the respondent have twenty tdagscide if they want the case
prosecuted by the Department of Justice in fedsradt. If either party makes this
election, HUD must authorize the Attorney Genesatdmmence a civil action in
federal court. The federal action must be filechmtthirty days after the election has
been made.

In the event that an election is not made to prdaedederal court, the
Administrative Law Judge (ALJ) must initiate a hegrwithin 120 days after the
charge is filed.

Relief before the ALJ administrative hearing foraam include compensatory
damages, injunctive relief, and civil penalties ‘faindication of the public interest."
The civil penalties range from $10,000.00 to $50,00. The penalty can not exceed
$10,000.00 for a first offense, $25,000.00 for eose offense within five years, and
$50,000.00 for more than two offenses within a seyear period. If a natural person



commits the offense more than one time, the caj@sjot apply. No punitive
damages may be awarded in an administrative aptesided over by the ALJ.

Enforcement Through the Department of Justice

Within 20 days after HUD files a charge againstRespondent, either party to the
discrimination charge has a right to have the clathudicated in a civil action in
federal court in lieu of an administrative hearbejore the ALJ. The parties also have
a right to elect to be tried before a jury. Althbugis generally viewed as a more
favorable forum for a Respondent to elect to haeecse tried before a jury or judge
in federal court than before an administrative jaglge, the relief is not limited or
capped in any way and punitive damages are aveildblerefore, the liability
exposure is considerably greater in proceedingsrbdhe federal court than an
administrative proceeding before an ALJ.

Institution of a Private Lawsuit

An aggrieved person has the right to commence tonaa federal court in the event
an ALJ hearing has not commenced or a concilisggmeement has not been reached.
Suit must be commenced within two years after twirence or the termination of

an alleged discriminatory housing practice or tresabh of a conciliation agreement.
Therefore, Tenants who are victims of discriminatmay file suit in federal court. A
complaint must be filed within two (2) years of tthecriminatory event. A Tenant
need not exhaust her administrative remedies bgimsiing a court action. The U.S.
Department of Justice may also prosecute caseslmlflof victims in federal court.

As in proceedings enforced through the Departmedustice in federal court, there is
no cap on compensatory damages and punitive damaayebe awarded in a federal
court action. Additionally, attorneys fees may beeded, which is a significant
factor in evaluating the damage and risk exposacmd) the defense of a private
lawsuit filed by the complainant in federal court.

CHAPTER 17
RECOMMENDED OCCUPANCY STANDARD FOR
HOUSING PROVIDERS

Housing Provider's Reasonable Occupancy Standard

The Fair Housing Act provides thagasonableoccupancy standards which are set by
a housing provider constitute an exception fronmifial Status Discrimination”



under the Fair Housing Act. Section 3607(b)(1)haf Eair Housing Act provides that
nothing contained in Title VIII shall limit the ajgability of anyreasonablelocal,

state or federal restrictions regarding the maxinmumber of occupants permitted to
occupy a dwelling. However, in view of the signéit uncertainty and litigation

which has resulted from HUD's position regardingatdbcal, state or federal
restrictions are reasonable, it is necessary &fdér construct an occupancy standard
which objectively articulates a formula for detemmig a reasonable occupancy
restriction.

The HUD Memorandum of March 20, 1991 authored @ankiKeating, General
Counsel, set a standard which recognized that empanicy policy of two persons in
one bedroom, as a general rule, is reasonable timel&air Housing Act. The purpose
of the memorandum was to facilitate HUD's revievoofupancy cases and to
constitute internal guidance as well as to rembadycbnfusion which existed in
HUD's occupancy enforcement policy.

On July 12, 1995, HUD's General Counsel's Offiseireled the March 20, 1991
Memorandum citing that the implementation of theatfieg Memorandum had created
unnecessary confusion. This memorandum, which weaged as a liberalization of

the two person per bedroom occupancy standard e@&DCA generally permits
more persons to live in a dwelling than a two pernger bedroom standard, stated that
only those maximum occupancy standards containgteimodel national occupancy
code or the "BOCA" [Building Officials and Code Adhistrators] would not be
scrutinized by HUD.

On September 25, 1995, Elizabeth K. Julian, Acbeguty Assistant Secretary for
Policy and Administration, issued another memorameithich rescinded the "safe
harbor" occupancy standard set forth in the Julyl®95 Memorandum drawn from
the BOCA Code and cited the "considerable conflsidnch has arisen from the
interpretation of the July 12, 1995 memorandumsTWemorandum indicated that
new regulations on occupancy standards were aatero be forthcoming and that
pending the promulgation of such standards, thedstals set forth in the March 20,
1991 memorandum would remain in effect. However[Htas not issued any new
regulations and has not established a nationalpacmy standard.

In order to fully comply with the law's requireméhat an occupancy standard be
areasonable restrictionon occupancy and therefore not to hadésparate

impact on the protected class damilial status" and the least restrictive occupancy
standards be imposed by the requirements of Titlle \Vis necessary for all property
providers to carefully examine their occupancy déads to determine that there is no
less restrictive measure that exists which cairllftiiait legitimate business purpose
which underpins the business necessity and legafipation for the imposition of



such occupancy standard. In accordance with treeptédUD directive(s), an
occupancy standard that is not more restrictiva thewo person per bedroom
standard is presumptively valid.

However, in view of the fact that a national ocaupastandard has not been adopted,
and the fact that there is no assurance that satdmdard will be promulgated in the
near future, almost any standard which is estaddishill be subject to scrutiny by
HUD and by private testers and will subject thedwog provider to potential
damages. It is therefore recommended tlwedcross the board or rigid occupancy
standard be promulgatedby housing providers and that all applicationshousing
be accepted for processing irrespective of the murabprospective occupants. A
final decision to rent can be predicated upon a bgscase review of the applicable
BOCA standards, the presumptively valid two pengenbedroom rule and any other
relevant consideration predicated upon the siz&fjguration and living space
available as well as other "special circumstanedsth may exist in any given case.

It is therefore recommended that rather than a@staby or posting a rigid occupancy
standard, in the absence of a federal or natioesligblished occupancy standard
which is determined to be non-discriminatory onlhhsis of not having a disparate
impact on "family status" and protected class measjtibe following occupancy
policy should be established:

Housing Provider's occupancy policy is a reasonabbeipancy standard which
follows the reasonable occupancy standards anclijues promulgated by the
United States Department of Housing and Urban gweént, inclusive of,

but not limited to, the standards set forth in#¢D Policy Memoranda on
Reasonable Occupancy Restrictions dated March@,, iuthored by Frank
Keating, General Counsel, which specifically intésathat an occupancy
policy of two persons in a bedroom, as a genete) rsireasonable under the
Fair Housing Act, and that Kay Management Co., tonisiders the size and
number of bedrooms, the size and configuratiomefliving space and other
special circumstances, as well as the applicalaliy the reasonableness of any
state, federal or local governmental occupancytsimi restrictions in
determining the reasonable occupancy restrictidmsiwit may place on the
rental of any unit. All units available for renta} Housing Provider are at all
times subject to the provisions of the Fair Houghag, which means that it is
illegal to discriminate on the basis of race, cof@tional origin, religion, sex,
handicapped or familial status or to make, or idtenmake, any such
preference, limitation or discrimination. The ocanpy standard which is
applicable to the rental of dwellings is a reasdmalocupancy standard which
Is applied in accordance with the requirementseflaw and with HUD
directives for the determination of reasonable paney standards, as may,



from time to time, be promulgated and those stadgldetermined to be
reasonable under federal statutory or judicial @ity
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