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LIABILITY EXPOSURE OF PROFESSIONAL
SPORTS TEAMS AND FACILITIES

|. OVERVIEW OF THE DEVELOPMENT OF THE APPLICABLE LA W
A. Negligence - Reasonable man standard. A theory lability predicated upon fault.

The most fundamental concept of American Jurispraeés the principle of liability founded on fault.
is a concept deeply imbedded in the heritage aadeplent of the law and is the cornerstone of all
liability predicated upon negligence.

In order to validly state a cause of action sougdimnegligence, four elements must co-exist:

A duty owed to another;

A breach of that duty;

Damages or injury;

A causal connection between the breach and the injury and damages.:
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Liability founded on negligence therefore dependsarily upon the existence of:

1. Alegally recognized duty; and
2. A breach of that duty.

The basic concept of negligence is therefore lighgiiremised upon a fault basis of liability, i.a.duty
and breach thereof. This ba&ilt conceptis the gravamen of all tort liability based upayglgence.

Such a concept, i.diability predicated upon fault, is submitted to be a fundamentally fair concept.
While the basic concept of liability predicatedfanlt is fundamentally fair, why then are the résuolf
the application of the concept by the modern dagpuudence system seen as largely unfair by the
public? The answer to the question lies in thesbpgmise itselfduty and breach of duty in that the
Courts have definetbrt duty in a manner which is nab-extensivewith amoral duty.

In the case of the Village of Cross-Keys v. U.Sp&ym 315 Md. 741, 751, 556 A.2d 1126 (1989), the
Maryland Court of Appeals stated that:

A tort duty... is an expression of the sum total ofhose considerations of policy which lead the lato
say that the Plaintiff is entitled to protection, and that a tort duty is not necessarily co-extensive
with a moral duty.

The Court further stated:
Among the factors to be considered in determining tether tort duty should be recognized are:

(1) The foreseeability of harm to the Plaintiff;

(2) The degree of certainty that Plaintiff sufferedinjury;

(3) The closeness of the connection between the &alant's conduct and the injury suffered;

(4) The moral blame attached to the Defendant's caluct;

(5) The policy of preventing future harm;

(6) The extent of the burden of the Defendant;

(7) The consequences to the community of imposingdaity to exercise care with resulting liability



for a breach;
(8) The availability, cost and prevalence of insunace for the risk involved:

While the basic concept of negligence predicatethalt is a fundamentally faire concept, the
incongruous and logically inconsistent applicatddithe concept together with social engineering and
legislation by the Court system, has resulted éentltlisic unfairness of the law of negligence asigte

and as it is applied today by the American judisigtem. In the present day litigation of a premise
liability case, as a general rule questions of Wwkebr not an owner breached his duty of careubvaes
and whether an invitee exercised reasonable catedor her own safety are normally determined to
bejury questions except in rare instances and undisputed case®w@sonable minds cannot differ as
to the conclusion to be reached.

This tendency to present cases jorg for a liability determination rather than a judicial determination
has the effect of expanding liability and the assted risks of liability in an ever increasing fash

rather than confining liability to an establisheédrglard which the law defines as constituting artye
defined duty and breach thereof. It injects undegdn the law in an area where a clearly defined
standard of care would not only assist owners/detsiin establishing reasonable maintenance and
operational policies and procedures, but also eévieedless litigation. It breeds uncertainty iraeea of
the law which cries out for certainty.

B. Premises Liability

The field of premises liability is an enormous ameolving a myriad of cases. It is also a significarea
of tort law. At one time, in the earlier part okttwentieth century, premises liability cases weknary
"run of the mill" and largely "nuisance type" casésposed of by small settlements. Those cases
proceeding to trial resulted in mainly defense i@sd They were aptly described as a "defensersis
dream."” Such is no longer the case. Premisesitiabdses today often involve sizeable verdicts and
judgments and are a factor to be reckoned witls&essing liability risk exposure.

The liability of owners/occupiers of real propettyan individual injured on their property is degent
upon the standard of care owed to the individuahtBtandard of care differs in that Maryland Ceurt
have adhered to the position that the standardref @awed by an owner/occupier depends upon thesstat
of the Plaintiff as &respasser, licensee or invitee.

An invitee is one invited or permitted to enter or remainmupaother's property for purposes connected
with or related to the owner's business. The owmgst use reasonable and ordinary care to keep his
premises safe for the invitee and to protect thi(de and to protect the invitee from injury caubgdan
unreasonable risk which the invitee, by exercisiage for his own safety, will not discover.

A licenseeis one privileged by virtue of proper consentitee for his own purpose or convenience onto
another's property. A licensee takes the propertyeafinds it and like the trespasser is owed rigp loly

the owner of whatsoever except that he may notilieiy or wantonly injured or entrapped by the
owner once his presence is known.

It is the duty to the business invitee owned bywaner-occupier of property which governs the ligypil
of the owners and operators of malls, retail esthbients and commercial properties.

It is an axiomatic legal principle as reflectechizarly every Maryland premises liability case tinatre
ownership or occupation such as a building doesamuter the owner/operator liable for injuries
sustained by third parties as the owner/occupiroisan insurer of such persons. The duty of an
owner/operator is to use reasonable and ordinagytoskeep the premises safe. It is also a fundtahen
principle of law that the mere existence of a di&feccondition or danger in a store or public plate
business, does not, as a matter of law renderrtgiptor liable for injury caused by the defective



condition unless the proprietor knew or in the eiser of reasonable care ought to have known of the
defect, i.e., the owner/occupant of the premisestinave actual knowledge or constructive notictnef
defect and have either failed to remedy the defedefective condition or warn third parties of the
existence of the dangerous condition in order foase liability on the owner/occupier of business
premises.

Generally, a presumption of negligence on the giaain owner or lessee does not arise merely by
showing that an injury has been sustained by apatghtfully on the premises as the owner is het t
insurer of safety of such persons.

The owner or occupant of premises is liable torageinjured on the premises when the perilous
instrumentality or dangerous condition is knownhe owner or occupant and not known to person
injured.

C. The Collateral Development of Liability Without Fault - Strict Liability in Tort

In the past forty (40) years, separate and apamri the developing law of negligence, the concept of
liability without fault, i.e., strict liability intort developed, principally in the area of produibility

which imposed liability on product manufacturergmin those instances where there was no negligence
under the public policy theory that public poliogrdanded that responsibility be fixed wherever it wi
most effectively reduce the hazards to life andtheaherent in defective products that reach the
marketplace. The theory underpinning strict lidyils that the product manufacturer is more abledar

the risk of loss by protecting itself with insuranmoverage than an injured party.

Strict liability imputes liability on the commerdisupplier of "unreasonably dangerous” producté et
the need to show any negligence on the part afi¢ifrendant. The general rule is stated in Restateafien
Trots 2d, § 402A.

(1) One who sells any product in a defective condin unreasonably dangerous to the user or
consumer or to his physical property is subject tdiability for physical harm thereby caused to the
ultimate user or consumer, or to his property, if

(a) The seller is engaged in the business sellingch a product, and (b) It is expected to and does
reach the user or consumer without substantial chage in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies altlugh

(a) The seller has exercised all possible care ing preparation and sale of his product, and (b) The
user or consumer has not bought the product from oentered into any contractual relation with the
Seller.

Strict liability is also imposed for inherently dg@rous activity, as well as in certain legislative
enactments inclusive of:

1. ADA (Americans With Disabilities Act);

. OSHA (Occupational Safety and Hazard Act); and

3. CERCLA (Comprehensive Environment Response, Compensation and Liability
Act of 1980).
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As a consequence of the development of the comdegbtict liability in tort, i.e. liability withoutfault,
the public perception which exists in today's siycigthat if a person is injured then someone islse
responsible for the injury. The end result of saatoncept as well as the development of the law of



premises liability so as to impose greater dutie¢the owners and occupiers of property is a tremesd
liability exposure from the risk management starialpon the part of the owners and operators ofsnall
retail establishments and commercial enterprises.

[I. HISTORICAL BASIS - PREMISES LIABILITY/BUSINESS PREMISES
A. Tort Liability of Commercial Enterprises & Profe ssional Sports Teams

At the time that the traditional principles of ttigbility applied to the liability vel non of busgss
establishments, i.e. liability predicated upon faiar instance in the area of premises liabilagall,

medium and large business and retail establishnogtsated on Main Street America where clear
demarcations existed between public services peoMiy municipal governments and service provided to
members of the public invited on to private busingemises. The law reflected the respective legal
responsibilities of the public bodies and privatéseprise to third parties and was rather routirelgt
consistently applied. The law also clearly refleldtee liability of the owner/operator of businestethe
business invitee.

As increased crime in the inter-cities occurred amdigration to the suburbs resulted as a conseguen
partly of the crime in the inter-cities as wellthe goal of the "American dream" of owning a homéhie
"burbs”, the modern phenomenon of the shopping emérged. With the emergence of the mall and
large retail establishments and commercial entsgpricame the congestion, and the presence of
enormous numbers of potential and actual shoppepsamises which are as large as small cities and
which share many of their characteristics. The modaopping mail has enormous facilities inclusive
large surrounding parking lots, utilities, inclusigf water supply and sewerage systems, enviroranent
systems and controls, streets, a myriad of walkwayklic access areas and transportation systest M
large malls also furnish police protection. The mrmdshopping mall is in essence a quasi city lhast
many of the attributes of a municipality.

Then Large Professional Sports Facilities and Cergd emerged such as FedEx Field - a state oftthe a
Sports Entertainment Facility. One of the largase€ and the most densely populated city in Margtla

for twelve (12) weeks during professional footlsghson and on FedEx Field event days. As patrons of
Professional Sport teams began to seek civil dastfagea myriad of injuries which occur in Professb
Football stadiums and on stadium property, NEW \ASTin the concept of tort liability have arisen.eTh
owners of Professional Football Franchises hava beefronted with increasingly unpredictable arefas
law which effect every facet and manner in whiokytbonduct business and operate the commercial
property they own.

The liability exposure of Professional Sports Fte# has been expanded due to the fact that thet€o
have defined legal duty in a manner which is ineiaat with moral duty. Additionally, Courts tooten
submit liability issue to a jury for a determinaticather than adjudicating the liability issue anatter of
law. The tendency of the judicial system to sulitrtliability issue to the jury for a determinatjdm
those cases where there is no material fact inutbs@ther than rule as a matter of law that rialitg
exists has had the effect of tremendously expanti@gisk exposure of the owners of Sports teards an
sports facilities. Another such factor which hagdicantly expanded the risk exposure of Profasaio
Sports teams and facilities has been the developofetrict liability in tort. The advent of lialy
without fault has "spilled over" in the minds oktpublic to the extent that in the event of injafya
patron at a sports event, it is assumed that fbeyigives recourse to the injured person to recoigl
damages from the owner and operator of the spaethty and the sports team hosting the event.

The new vistas in tort liability is not more evidel than the development of the liability of thenew
and operator of a sports facility for the Crimidalts of third persons.

FedEx Field - A World Class Professional Sports & Btertainment Facility



FedEx Field is a world class Professional SportsliBa It encompasses the Redskins Stadium wrdch i
situated on two hundred and thirty eight (238) aand_andover, Maryland. The stadium has a seating
capacity of 86,484 and an additional on- field céyaof 11,000 for non game events. It also hasita-
parking for 22,700 vehicles. Considerable additiaffasite parking is also provided. The public ass
areas consist of four (4) public roads, RedskinadRérena Drive; Morgan Boulevard and Hill Oaks
Road. Public transportation systems and shuttlesbosce is provided for access to and from the
stadium. It has private sidewalks along the puldadways. The stadium has its own environmental
control system, its own electric utility servicedassewage system. It furnishes police protection and
provides its own security force on game event dagslitionally, FedEx Field provides food and
beverage service(s) provided by private vendorigdiing is permitted on stadium grounds before and
after football games.

Corporate hospitality suites are provided in tlaelistm and the Budweiser Beer Garden is provided on
the exterior plaza of the stadium. Vertical tramtgtoon in the form of elevators and escalatorsadse
provided. The Fifth Quarter Concert is provided iethately after the football game.

FedEx Field also provides first class first aidistes at selected locations throughout the stadinth

also Washington Hospital Center Comfort Statiomespaiovided in a number of areas. There are a number

of restaurants located in the stadium at the @ubl| as well as the Humidor Cigar Bar. A number of
other bars are located throughout the stadium.

WEFI Stadium, Inc. also provides an extensive sécgsdrvice for all events at FedEx Field. Secustgn
enormous task in view of the number of patronsditey game day and other events. On game day, the
following security personnel are utilized:

1. Game Day Security Personnel 186
2. Ushers 364
3. Full time in house Security 8
4. Contract Security (CSC) 72
5. Owners Box Security 17
6. P G County Fire / EMS/ Bomb squad 48
7. P.G. Police 187
8. Maryland State Police Troopers 29
9. Department of Corrections 3
10. Parking Authority Personnel 3
11. Public Safety Communications 5

12. WFI Stadium, Inc. provides the P.G. County Helicopter for Traffic Safety around the Stadium 4



Total Security 926

1.  Add. Ticket Takers (Quasi Security) 63

2. Parking attendants 223

3. Parking lot cashiers 23
Total 1,235

Ill. EXEMPLARS OF LIABILITY PROBLEMS AND RISK EXPOS URE IN MODERN DAY
AMERICA

Two (2) recent cases exemplify the types of prolklamd risk exposure of owners and operators of
commercial enterprises.

Case #1: Case of the Injured Scottish Inn Patron:

On July 15, 1994, at 4:45 a.m., a 911 call was nhgde clerk at the Scottish Inn in Lakeland, Flarid
The clerk reported that Robert Cheuvront, 33, weggpied in the hotel's swimming pool. The responding
police officer stated "as | approached the maould see his pants were down to his knees and his
[genitalia] was stuck in the suction hole locatedhie north side of the swimming pool." Accordinghe
police report, the police officer shut off the geglump before the paramedics arrived, but to ad.av
Cheuvront remained stuck. It appeared that Chetitraxh become swollen by the battering he had
received before the pump was turned off and coatda extricated from the pool's suction reture.lin
The paramedics arrived, but their efforts to frém@sront from the filtration pipe were futile. They
applied lubricant around the pump fitting in theohe that Cheuvront would become unstuck. It took
nearly an hour of alternating delicate maneuvesing strenuous pulling efforts before Cheuvront gobp
out of the suction pipe. The paramedics immediat@k him to Lakeland Regional Medical Center
where he received treatment for bruised genit@ligestion- Was the Scottish Inn at fault? The answer of
course is no. The law does not suffer fools andatedoes not require an owner/operator of regbrty

or a business enterprise to protect or warn ingitéall possible hazards. Was the event forese@aibt

at all. The Scottish Inn's pool suction pipe wasdesigned for such activities as Cheuvront was
apparently engaged in. Post a warning sign? RidiculHowever, consider this. What if it happens
again? Foreseeable? How about a third time?

Change the factdHow about a twelve (12) year old girl who caulét hair in the whirl pool suction
drain at the Fountainebleau Hilton in Miami Bealdier hair became knotted so tightly in the drainezov
that she could not free herself. By the time she rgacued she had been submerged to long andlikeder
in a Miami area hospital. Was the FountainebledtoRliat fault in this instance? In this instancsjgn
near the whirlpool prohibited use by anyone unterage of sixteen (16). The little girl's hair gatight

in the drain cover. Was that scenario foreseedbhai®ild the hotel have detected the hazard and
eliminated it? Should it have warned its guestsiali@d

Assuming arguendo in the Scottish Inn case, thé/en@?2) year old's hair got caught in the suctiofe
rather than a man's genitalia. Would that be faasie? Would the Scottish Inn then be liable? lifso
the Scottish Inn would be liable for a little girhair why not for a man's penis.

The answer to these questions are difficult ancethee no easy answers. The bottom line is that the
owner/operator should let common sense be theitegéi public safety policy should be reasonably
adopted and reasonably implemented based uponma@osense and rational approach. If it is



considered the right thing to do in the common eagproach then in all eventuality it is the ritifihg
to do in the eyes of the law too.

Case #2: The 2.9 Million Dollar Coffee Case Involvig McDonalds

An eighty-one year old woman scalded by McDonaldffee was recently awarded $2.9 million dollars.
A public opinion survey taken subsequently is sglyaon the side of McDonald's. Polls have shown tha
a majority of Americans are outraged at the verdicinsider the underlying facts. McDonald's coffee,
according to its Operations and Training Manualsiiie brewed at 195 to 205 degrees and held to 180
degrees to 190 degrees for optimum taste. The fatEwere that Stella Liebeck, the Plaintiff, bbtia
forty-nine cent cup of coffee at the drive-in windat an Albuquerque, New Mexico, McDonald's and
while removing the lid to add cream and sugar lpated it causing third degree burns of the grammer
thighs and buttocks. She alleged that the coffee"defective because it was too hot." Mrs. Liebeck
spent seven (7) days in the hospital and had ceraite skin grafts. The jury were shown gruesome
photographs of the injury and the skin graft. Taet$ revealed that McDonald's had seen such isjurie
many times before. Company documents showed thhtipast decade McDonald's had received at least
seven hundred reports of coffee burns ranging frola to third degree and had settled claims arising
from scaling injuries for more than Five hundredusand dollars ($500,000.00). The Plaintiff's lawye
immediately prior to trial offered to settle for fHe hundred thousand dollars ($300,000.00). A nedia
judge recommended that McDonald's settle the casBWo hundred twenty-five thousand dollars
($225,000.00). McDonald's alleged that the PIdimtés contributorily negligent by holding the cup
between her legs and not removing her clothing idiately. It also argued that the Plaintiff's ageyma
have caused her injuries to have been worse beoldeseskin is thinner and more vulnerable to ipjur
The testimony of a McDonald's executive indicateat MicDonald's knew its coffee sometimes caused
serious burns, it hadn't consulted burn expertsitabhat had decided not to warn customers abbet t
possibility of severe burns; and it did not intéadhange any of its coffee policies or procedufes.
human factors engineer who testified for McDonalold the jury that hot coffee were statically
insignificant when compared to the billion cupsoffee McDonald's sells annually. The jury verdict
consisted of One hundred sixty thousand dollar6@&I00.00) in compensatory damages and the balance
in punitive damages.

These two (2) cases represent the types of proldenfsonted every day with respect to liabilityiola
arising out of commercial enterprises.

IV. GENERAL CONCEPT - NEGLIGENCE/PREMISES LIABILITY NATURE AND TYPES OF
CLAIMS:

Background and Summary of the Law:

It has historically been an accepted principleaifliyence law that the mere existence of a defectiv
condition in a store or public place of businesssdoot, as a matter of law, render the propri¢abid for
an injury caused by the defective condition untessproprietor knew, or in the exercise of reastsab
care ought to have known, of the defect. Thus tineeo or occupant of the premises must have actual o
constructive notice of the defect in order to bargked with negligence.

The above-stated rule historically has been apji@dses considering the liability of the propmietf a
store or other place of business for injuries seffeby customers in falls caused by the existefee o
transitory condition upon the premises. Thus, whieegransitory condition is one which is traceéble
the proprietor's own act, that is, a condition teddy the proprietor or under this authority-oais
condition in connection with which the proprietershown to have taken action, the proprietor isreek
to have actual notice of the condition and no padafotice is necessary.



However, where it appears that the transitory dioris traceable to persons for whom the propriesto
not ordinarily responsible, proof that the proptetras negligent in relation to the transitory cand
requires a showing that the proprietor had actofite thereof, or that the condition existed foactsa
length of time that in the exercise of reasonahle the proprietor should have known of the cooditi
or in other words, a showing that the proprietat banstructive notice of the condition.

1. Injury Cased by Slip and Falls Due to Condition of Floor Surface

A. Floor Surface Cases:

(1) Natural condition, terrazzo, marble;

(2) Floor Covering(s), rugs, carpets, doormats;
(3) Floor treatments, wax, polish, etc;

(4) Mopping, cleaning, maintenance;

(5) Foreign Substance/Objects; and

(6) Uneven Surfaces.

2. Injury Cased by Trip and Falls Due to Site Conditions

A. Stairway Cases:

(1) Tread and Design;

(2) Metal Strip;

(3) Code Violations;

(4) Handrails; and

(5) Step-down platforms; changes in floor level.

B. Natural Conditions
C. Foreign Objects/debris/lifter/foreign substance

D. Other Adverse Site Conditions Considered Dangerous:

(1) projecting objects; and
(2) obstacles.

E. Spilled Objects

F. Entrance way mats

3. Injury Caused by Slip and Falls on Snow and Ice

A. Exterior condition of walkways/parking lots



7.

8.

B. Interior condition - tread in water, snow, mud, etc.

Parking Lot Cases

. Public Access Areas

. Lighting/Illumination

Doorways

Exterior walkways, ramps, passageways

Actual Case Exemplars - Law Practical Results

A. Lake Forest Mail - Dwarf Case:

This case involves a personal injury premiseslitgtdlaim arising out of an incident at a large
regional shopping mall located in Montgomery Coumiiiere the Plaintiff, a twenty-one year old
disabled person suffering from spondyloepiphysgapthsia congetia (SED), a form of
dwarfism, was being pushed by her sister in a vaedl, when the front wheel(s) hit a crack in
the pavement which in turn tipped over the wheeétqgtieching the Plaintiff forward, alleging
causing her severe injury inclusive of a brokertalaa in the lower spine, necessitating surgical
removal of steel rods which had been permanentbkdub to the vertebra in order to correct a
pre-existing condition known as scoliodigability exposure analysisindicated that a jury
guestion would be presented on the issue of neglggpredicated upon the existence of a crack
in the pavement of the surface of the parkingriohediately adjacent to the handicapped parking
space in the lot.

Lake Forest - Ice Skating Facility:

The case involved a personal injury premises liglalrising out of an incident which occurred at
an ice skating facility at large regional shoppingll located in Montgomery County, Maryland.
The Plaintiff claimed that the ice was dangerouthat it had been improperly prepared for a
Beta Lesson, which the Plaintiff was then engagedt the time of the occurrence as a student.
The defense evidence showed that state of theaigraent, inclusive of a Zamboni Ice
Surfacing Machine, had been used to prepare thendehat the Plaintiff assumed the risk of
injury. Liability exposure analysis resulted in@ermination that the case did not present a jury
issue on the issue of liability.

Mazza Gallery - Slip and Fall on Terrazzo Floor:

The case presented a personal injury premisesitjatdaim arising out of an incident which took
place at the Mazza Gallery located in Chevy Chislseyland, at which time the Plaintiff, an
eighty-seven (87) year-old female shopper slippetifall on a terrazzo floor, severely injuring



herself. The Plaintiff claimed that the surfacetaf floor was dangerous and that the mall owner
failed to warn of a dangerous condition. There magvidence of a foreign substance having
been spilled on the floor and the Defendant's exddeevealed that the coefficient of friction
measurement met or exceeded all industry standargi'ew of the fact that the defense evidence
established that a dangerous condition was noeptethdiability exposure

assessmentesulted in a determination that the case didoredent a jury issue on the issue of
negligence.

. Tischer Auto Body - Criminal Acts of Third Persons:

The case presents a premises liability claim brobglthe personal representatives of a deceased
who was the criminal victim who received a gunshkotind to the head and subsequently died.
The deceased was an employee of the building nm#int® company, an independent contractor
hired by the owner. A security firm had been hibgdhe owner to protect the owner's property
and on the date of the occurrence the securitydgugoorted to work one-half hour late during
which time the assailant gained access to theiantef the autopark and killed the deceased. The
Plaintiff alleged that the owner owed a duty of daee to provide a secure and safe work
environment for the employees of its independentragtor. It was alleged that at the time of the
killing there was no security guard on duty and Hituation created an abnormally dangerous
condition.

The liability exposure analysis resulted in a deteation that the case was not viewed as a case
of ultimate liability. A Motion to Dismiss filed gliminarily as a response to the Complaint was
granted by the Circuit Court for Montgomery Couridaryland.

. Shoplifting - Malicious Prosecution Case:

The case of the K-Mart Gang: The case presentedeaf premises liability brought by three (3)
plaintiffs who were arrested at a K-Mart Store iodfgomery County. The security personnel
observed through the one-way mirrors at K-Mart iindugh a false air vent located in the
security room, five (5) people who were dubbed "lfMGang" in the process of a scheme which
consisted of two (2) persons accumulating a latgatity of merchandise as if shopping and
then leaving a cart in a hidden area of the s#dthird shopper then put the merchandise in a
large empty baby stroller box and also exited thees The remaining two (2) shoplifters were
observed shopping with the large baby stroller Ipaxchasing a number of smaller items and
paying for the several items of merchandise thayghoin addition to the cost of the baby stroller
and exit the store. THability exposure analysisrevealed it was a case of no liability
notwithstanding the criminal prosecution of the M&rt Gang" was unsuccessful due to the
unavailability of a material witness. The case peamted to trial before Judge McAuliffe in the
Circuit Court for Montgomery County and resultechidefense verdict by the jury.

Sick Building Case:

The Capitol Plaza Office Building Case: The cassented a personal injury premises liability
claim alleging a "sick building syndrome." Plaifiifleged that she was exposed to certain
environmental toxins in the air within the buildindpich caused her to suffer from "dizziness,
headaches, fatigue, brain damage and loss of &rantmemory." Plaintiff sustained medical
bills in excess of forty-thousand dollars ($40,00).and loss of wages in excess of one year.
Demand was One million dollars ($1,000,000.00)irffaalleged that the CPOC Building



where she was employed had "sick building syndrofiiee defense maintained that there was
no existing scientific methodology and/or guidedinvehich can be applied to determine the
specific cause of "sick building syndrome" and tihat subjective manifestations associated with
the Plaintiffs complaints cannot be scientificabtablished or associated to the Capital Plaza
Office Complex and that the owner(s) of the buiddaannot be subjected to legal liability as no
scientific nexus linking the illness to the buildiaxists and that the Plaintiff's action should be
dismissed as no legal nexus can be establishaddjtfke CPOC Building to the Plaintiffs
alleged illness. The defense maintained that mgklaren't sick - people atgability exposure
analysiswas that it was more likely than not that the RI&iwould not be able to establish a
prima facia case of liability at the time of thettea Summary Judgment was granted on behalf
of the defendant.

G. Hillandale Shopping Center - Nail in the Foot Case:

The case presented a premises liability claimragisut of the Plaintiff stepping on a large nalil
on the premises of Peoples Drug Store locatedeitditandale Shopping Center in Montgomery
County, Maryland. At the time of the loss, Peopéased the premises from the owner of the
shopping center who managed it as well and whalaxtegeneral contractor for certain repairs
that were necessitated from time to time. Evideeovealed that it was unknown as a factual
matter whether the Plaintiff stepped on the naithmstore or first noticed that she had a nail in
her shoe while she was in the Peoples Drug Stiability exposure analysisrevealed that the
case was not determined to be a case of ultinetéity with respect to the owner/general
contractor. A Motion for Summary Judgment was grdran behalf of the Defendant terminating
the litigation.

H. Kimberly Smith - The Tipping Dumpster Case:

The case of Kimberly Smith presented a premiséditiaclaim, which proceeded to trial and
resulted in the largest verdict in the history ahBe George's County, Maryland, $12,690,002.80
of which $10,965,085.00 constituted medical expgmeasonably probable to be incurred in the
future. Kimberly Smith was a six (6) year old githo was injured when a refuse bin on which
she had been swinging tipped over and crusheddwaering her a paraplegic. The Plaintiffs’
contentions were that the dumpster did not meetlADisle specifications, CPSA Regulations,
and that the refuse bin had been improperly loadeder 811-109 of the Courts and Judicial
Proceedings Article of the Maryland Annotated Caodeich was enacted in 1986 as part of the
tort reform movement then prevalent in the Stati®lafyland, a defendant or the defendant's
insurance carrier can petition the Court to ortiat all or part of the future economic damages
portion of the award be paid in the form of anmasitor other appropriate financial instruments, or
that it be paid in periodic or other payments cstesit with the needs of the Plaintiff, funded in
full by the defendant or the defendant's insurer egual when paid to the amount of the future
economic damages award. The "annuitization" ofjtitdgment could permit the defendant's
insurance carrier in this case to realize a sawvafigs excess of five million dollars
($5,000,000.00) and still provide for the paymeralbmedical expenses awarded by the jury, a
figure over the Plaintiff's lifetime as calculatieg the Plaintiffs' economic expert to be the
staggering figure of $101,723,702.00. This castiligpending on appeal. The firm of Saunders
& Schmieler, P.C. is appellate counsel retainedeatmalf of Chubb Group of Insurance
Companies to represent its interests on appeaddsand in connection with the Petition to
Annuitize.

V. LIABILITY FOR THE CRIMINAL ACTS OF THIRD PERSONS



The Tort Liability of Commercial Enterprises and Professional Sports Teams and Professional
Sports Facilities for the Criminal Conduct of Third Parties

A football fan is knocked over the head by anotharin the parking lot of a sports stadium by aroth
drunken fan sustaining significant head injuriedight breaks out in the parking lot of a sportsdstim
and the unsuccessful assailant sues the ownee apibrts facility for the failure to provide adetpia
security. A spectator on the field of a professidaatball stadium is run over by a television came
truck and sues the professional football team geditem in which the occurrence took place. Such
scenarios are all too familiar to the owners anerajors of Professional Sports and Entertainment
Facilities. The Professional Sports Stadium aneEainment Facilities are a microcosm of the
community in which it is located and reflects mariyhe same crime problems. As modern commercial
phenomenon known as the large sports and entegainfiawcility has emerged, the same crimes which
caused the initial migration from the city to thabarbs are the ones associated with patron attacks;
assault; rape and murder. As the victims of theisees begin to receive civil restitution a new aigt

the concept of tort liability presents itself. Coemtial land owners and owners of sports and
entertainment centers are confronted with unpraldietareas of potential liability. The general rinl¢he
State of Maryland is that an owner or occupierropprty is under no special duty to protect another
from criminal acts by a third person in the abseofce statute or a special relationship. The uryiteyl
rationale, which also applies to the liability ehblords, is that the mere ownership of a buildiogs not
render the owner liable for injury sustained bydtparties as the owner is not an insurer of sechqm.
That language appears nearly universally as ageatawhatever duty the Court ultimately decidey ma
be applicable in a given instance. The duty icaldited as a duty to use reasonable and ordinasyarsl
keep the premises safe.

The first case to espouse such a duty in a lanttiborant situation was the case of Scott vs. Wat2o8
Md 160, 359 A2d 548, which held that if a landlértbws or should know of criminal activity against
persons or property in the common areas of higlimgj] he has a duty to take reasonable measures in
view of the existing circumstances and to elimirthieconditions contributing to the criminal adiyvi
The duty arises primarily from criminal activitiegisting on the landlord's premises and not from
knowledge of the general criminal activities in tteeghborhood. The Court went on to state that éven
no duty existed to employ the particular level @wity measures which were provided by a landioal
particular case, improper performance of voluntantg of the landlord could, in particular circunmstas,
constitute breach of the landlord's duty to ussagrable care or to keep the premises safe andtecpr
the tenants from criminal activity in common areas.

In Tucker v. KFC National Management C689 F.Supp. 560 (D. Md. 1988), Tucker was stamdima
restaurant waiting for an order when he becamegatym a fight with Reeves, another patron. Reeves
brandished a knife and stabbed Tucker. Tucker teetestaurant alleging that it did not provide an
adequately safe place for business invitees. Spaltyf Tucker focused on the allegation that the
restaurant failed to have a security guard on teejses, and that this failure, in light of priaghts and
robberies, constituted negligence on the parteféstaurant owner. As part of his claim, Tucker
presented expert testimony that a security guardddoave mitigated the injury.

The Tucker court also considered the issue of prate cause and concluded that the absence oferivat
security was not the proximate cause of the Pf&ritijury. The Tucker court observed:

[T]hat the absence of private security guard servie was not the proximate cause of plaintiffs
injuries ... The incident occurred spontaneously wén the two customers were standing in line
waiting for service. Once the altercation startedit would be sheer speculation to determine how the
security guard would have prevented the injury; cosidering the spontaneity and brevity of the
incident, he most likely could not have prevented.ilf he were wearing a gun, would he have used it



or would the courts have expected him to have usé? In the face of an assault, he might have been
justified in taking action, but his failure to do s could not be the cause of the incident.

F. Supp. at 563.

The Tucker court held that no special duty is ingabsen storekeepers to protect their customers and
rationalized.

[w]here the Court to hold otherwise, every newsstah drug store, fast food establishment, gas
station and similar establishment would be requiredo provide security guard service for its

business invitees. The articulation of a duty so lmad and with such extensive consequences rests on
the legislation and will not be imposed judicially Would one guard be enough? What procedures
would be necessary for the guard to prevent criminaactivity? Could the requirement to have a
security force or guard not lead to greater harm ad exposure to business invitees by

confrontation? These are not questions of reasonaess for the jury to decide, but are questions of
duty.

F. Supp. at 564.

In Nigido v. First Nat'l Bank of Baltimore, 264 Md02, 288 A.2d 127 (1972), the Court of Appeals
considered an action brought against a bank farieg sustained in a bank robbery. In this cage, th
Plaintiff went to the branch of the Defendant takea deposit, and while he was there, armed robbers
entered the bank and shot him. The Plaintiff alletpat the bank was negligent because: The bank's
"cameras and other protective devices were notifuring, "the bank's building was not "properly
guarded," the bank "failed to take proper precastio guard” its building, and because "in viewhef
history of bank robberies" at that location, thielrery was "foreseeable.” Id.

In holding that the Plaintiff failed to state a sawof action, the Court first determined that tharfiff
was "an invitee to whom was owed the same dutyplseper owes his customer, i.e., to use reasonable
care for his protection.” Id. at 128. The Courtexiathe following:

We see in the declaration not an allegation that thbank's premises, per se, were unsafe for the
purpose for which they were being used, but rathethat the bank was negligent in failing to have its
premises "properly guarded" against "foreseeable" robberies. The allegation that this robbery was
"foreseeable" is supported only by the further allayation that there is a "history of bank robberies
at the said location." But even if it could be saidhat the robbery was foreseeable, it does not follv
that the shooting of a customer was foreseeable.

Id. Regarding the allegation that the bank's premisge not "properly guarded," the Court furtherdhel
the following:

If the words "properly guarded" are intended to connote measures designed to bar the entry of
robbers such measures could well turn out to be coter-productive, in that they might keep out
most of the customers as well. It will be observeithat appellants do not allege a total absence of
guards or a complete lack of any precautions. It ithe failure to "properly" guard, the failure to

take "proper precautions" to guard upon which theyrely. But, in appellants' declaration,

"properly" is but an adverb and "proper"” but an adj ective and, as we have said many times, naked
adjectival or adverbial words, phrases or expressits can never take the place of facts. This is nad t
say however, that alleging a total absence of guasdvould have saved the day. Indeed, it has
occurred to us that not providing armed guards migh very well reflect the exercise of sound
judgment rather than negligence. If it is the ratichale of the bank that armed guards might provoke
gun-play and that it is better to lose cash thanvies, then the total absence of guards would seem to
be justified.



Id. at 128-29.

Maryland law provides that only where a speciatiehship exists will a private person owe a doty t
another to protect from criminal assaults by tigiesisons. In Rock vs. Danle§3 Md App. 411, 633 A2d
485 (1993), a case involving a breach of promisarbgwner and management agent of rental property t
investigate a potential security breach which ttesliin an initial intruder assaulting a tenant, the
Maryland Court of Special Appeals articulated 'thgsumed duty" theory of liability in holding that

"a person who volunteers or agrees to do somethirtg protect another even though there was no
preexisting duty to protect, must exercise reasondd care in doing what was volunteered or agreed

to be done."

The case was predicated upongleed samaritandoctrine which the Court indicated has been an
integral part of the tort law of Maryland.

The case of Rock v. Danlgsupra, is problematic in that in theory it impegetential liability on the part
of an owner/occupier of malls, retail establishreeartd commercial enterprises for improperly progdi
mall security even though they had no duty to dmdabe first instance.

In Southland Corporation v. Griffitftl832 Md 704, 633 A2d 84, (1993), the Maryland CGafirAppeals
held that an owner of a retail establishment Hagal duty to come to the assistance of an endanger
business visitoron the premises if there is no risk of harm tograprietor or its employees. The Court
adopted 8314A of the Restatement of Torts Secodcarbraced the proposition that an employee of a
business has a legal duty to take affirmative adio the aid or protection of a business invitd®ws in
danger while on the businesses premises providedht employee has knowledge of the injured imvite
and the employee is not in the path of danger.

Assumption of Duty

The duty to protect others is set forth in Restatnof Torts 2d, 8314 and states:
The fact that the actor realizes or should realiz¢hat action on his part is necessary for another's
aid or protection does not of itself impose upon hi a duty to take such action.

Unless there is some factoreating a duty, an actor has no responsibilifgradect another.
"There is rarely an absolute duty to secure thertstiprotection:"

However, once a party voluntarily renders assiganqrotection to another, they have assumedya dut
Once a duty arises or once a duty is assumed dasthof care is imposed. This standard is fourtién
Restatement of Torts 2d, 8323,

One who undertakes, gratuitously or for consideratin, to render services to another which he
should recognize as necessary for the protection thfe other's person or things, is subject to liabity
to the other for physical harm resulting from his failure to exercise reasonable care to perform his
undertaking, if

(a) his failure to exercise such care increases thisk of harm, or
(b) the harm is suffered because of the other's ri@ince upon the undertaking.

The theory of voluntary assumption of duty alsoligggto third parties. This position is stated in
Restatement of Torts 2ds, 8324A, which states |asnfe:

One who undertakes, gratuitously or for consideratn to render services to another which he
should recognize as necessary for the protection afthird person or this things, is subject to



liability to the third person for physical harm resulting from his failure to exercise reasonable care
to protect his undertaking, if

(a) his failure to exercise reasonable care increes the risk of such harm, or
(b) he has undertaken to perform a duty owed by thether to the third person, or
(c) the harm is suffered because of reliance of treher or the third person upon the undertaking.

Accordingly, in the State of Maryland the ownerfggier's duty to protect against third party crinhina
activity under the existent Maryland law is thatlsan owner/occupier has a duty to exercise reas®na
care for the safety of tenant and/or businesséasit If an owner/occupier knows or by the exeraise
ordinary care should know criminal activity agaipstson or property has occurred on the
owner/occupier's property, the owner/occupier hdgtg to take reasonable measures to protect tenant
against these criminal activities.

In determining whether the measures taken by theeowccupier were sufficient, the owner/occupier's
acts can be measured only by the criminal acts/itiecurring on the owner/occupier's property and of
which the owner/occupier knew or should have knawd not by those criminal activities occurring
generally in the surrounding neighborhood. An oemaupier has no duty to protect invitees against
criminal activity occurring on the public streeBaick v. Acme Mkts., In¢.53 Md App 151, 456 A2d 47
(1982).

The difficulty with the modern day rule as it agdlito liability of an owner/occupier for the faiuto
protect against third party criminal activity isathiability vel non of the owner/occupier in acdance

with established authority of premises liabilitwladepends upon foreseeability.today's climate
everyone can foresee the commission of crime virtlya anywhere and at anytime.The law as it
presently is enunciated breeds uncertainty as tnwiine duty to furnish police protection arisesyal

as what measures adequately discharge any suchFdutiiermore, requiring a business property owner
to supply enough guards to prevent crime puts treeoin the position of an insurer which is also
contrary to the common law and the establishedofapremises liability in the State of Maryland.

The modern day law of premises liability, as ib&ng applied, puts the mall owner/operator onhihies
of a dilemma. Liability for the criminal acts ofitti persons is predicated currently on the conoépt
foreseeability. This is so under the traditionat@ept of premises liability and sound legal precéde
Premises liability is thus established on the ovapearator of malls and commercial facilities, duias
absolutely nothing to do with a natural or artdictondition of the premises, but rather a puldiety
function, i.e. protecting business invitees from thiminal acts of third parties.

It is suggested that such a duty cannot be predicad logically on foreseeability, otherwise liability
of the owner/operator is strict liability in tort as it is axiomatic that criminal activity is forese@able
at any time and at any place to any person.

Consider the practical consequences of establidtaibidjity of mall owners and operators to protect
invitees from the criminal acts of third partiesicB a liability is non-existent when it comes tdli
authority. Is the liability of mall owners/operasorhich is greater than public authorities a fainaept
under the law? It is submitted that such a conatlts in the breakdown of the traditional neglice
concept of negligence predicated upon fault anldésadvent of strict liability in tort on the paftmall
owners for the criminal conduct of third parties.

At the present time, there is no reported caskerState of Maryland that clearly answers the juesf
liability of the owners of Sports and EntertainmBatilities and commercial enterprises to protect
against third party criminal activity insofar asadsishing a duty to protect its patrons. However,
Maryland has adopted sections of the Restatemértred Second in enunciating premises liability



duties, i.e. 8314A of the Restatement was spetifiedopted in Southland Corporation v. Griffith
supra. However, another section, namely 8344 cesties the long existing Maryland law and general
rule that a business property owner has no dupydtect their patrons. 8344 states that an
owner/occupier of property who holds it open fosibess purposes is liable for physical harm toopetr
caused by accidental, negligent or intentional Hialracts of third persons by the failure of the
owner/occupier to exercise reasonable care todsebat such acts are being done or are likebeto
done or give a warning adequate to enable theoxfisitisiness invitee to avoid harm or otherwisequbt
them againstit

The bottom line to owners of Sports and Entertaimriecilities, and commercial enterprises isxtpect
the unexpected Under the current existing law, negligence caerdiablished for failing to provide
security to protect invitees from the criminal cantlof third parties and may also be establishethéy
failure to prevent crime by means of a securitgdéasis a consequence of the improper provision of
security or the failure of the security force teyent crime.

Simply stated, the current Maryland law is oneyafur damned if you don't and your damned if you do.
Such is the concept of liability for the criminaits of third persons predicated upon a "negligence
standard." In each and every case that a jury isspesented, liability is a distinct possibility.

The bottom line and end result is that a clearlynerated legal standard should be adopted in thie $t
Maryland and strictly enforced by the Courts inesrthat liability vel norcan be established as a matter
of law.

Since the original publication of this materialnare recent opinion authored by Judge Chasanoteof t
Unites States District Court of the District of MEnd on July 31, 1995, serves as a significantdition
on premises liability in the State of Maryland poatied upon the criminal acts of third persons. In

the Kay Jewelers, et al. ats Biease, the owner of the mall, (Equity Property Mpment Corp.) a
business owner, (Kay Jewelers), and the mall sgazwimpany, (IPC International Corporation) all eer
sued by the survivors of Jay Stanley Bias; whp was killed as a consequence of a criminabfatthird
person while both the assailant and the victim vesigng the mall after an altercation had occurred

The significance of the decision is that Judge @haw relied upon two (2) earlier Maryland cases,
namely, Tucker v. KFC Nat'l. Management (889 F. Supp. 560, 563 (D. Md. 1988) an opiniorttem

by Judge Neimeyer and Nigido v. First Nat'l. BafiBaltimore 264 Md. 702, 704, 288 A.2d 127 (1972),
in making the rulings denying the liability of #firee (3) defendants. The Court stated that Madylaaw

is clear that in most circumstances there is noiapeelationship between a store keeper and vissie to
protect them from the random criminal acts of tipedties.

The case is deemed significant in the Judge Chaseelied heavily upon the Doctrine of Proximate
Causation in denying liability against all thre¢ ¢@fendants. Of particular import is the Cousdlisguage
which indicated that "generally a landowner wilk be held liable to its invitees for therandom driah
actsof a third party, even if the negligence providiee criminal with the opportunity to perform a cem
because the particular criminal act is not forelsleeaThe Court cited Giant Food, Inc. v. Mitch&lB4
Md. 633, 640 A.2d 1134 (1994).

Finally, liability was determined in favor of theaurity company on the grounds that while there was
evidence of a contractual responsibility (an exiséeof a duty) the evidence was insufficient t@lelish
liability predicated upon the random criminal atthe criminal assailant and the failure of theiflé to
prove that the negligence, vel nofithe security company was the proximate causkebbccurrence.
The Court indicated that the evidence did notaiseve "speculation and conjecture.”

The Bias case is viewed as the most significareé dasided on Maryland Law to be decided in the last
decade on the issue of the liability exposure efdtvners and operators of Malls, retail establisitme



and commercial enterprises. It represents a sogmifidecision which imposes a definitive limitatimm
the expanding liability exposure which has direcélgulted from the failure of the Judicial system t
impose strict evidentiary and legal standards imdhea of premises liability.

VI. MANAGEMENT VIS A VIS OWNER/OPERATOR LIABILITY A ND LIABILITY FOR THE
ACTS OF THIRD PARTY CONTRACTORS

In Maryland, the general rule is that an employeroindependent contractor is not liable for the
negligence of the contractor or its employees. Harehe general rule has been subsumed by a number
of common law exceptions to the non-liability foetacts of independent contractors. The exceptidins
into three (3) broad categories:

(1) Negligence of the employer in selecting, insting or supervising the contractor;

(2) Non-delegable duties of the employer arisingafisome relationship towards the public or the
particular Plaintiff; and

(3) Work which is specifically peculiarly or inhertty dangerous.
In this regard, Maryland has adopted the Restateoférorts Second.

In the case of Rowley vs. The City of Baltimp895 Md 456, 505 A2d 494 (1986), the Court of Agdpe
held that while the City of Baltimore had a nonedglble duty to maintain the convention center in a
reasonably safe condition, it was not liable fouiiies suffered by a security guard where the iedent
contractor was obligated to perform all routine mi@nance and repairs at the convention center and
evidence permitted finding that the assailant ghigrgrance to the building through the door the
independent contractor knew was defective. The Qwld that the City, as a landowner, was not &abl
to security guard for failure of the independenttcactor to perform the work that it had contradizdo,
i.e. maintenance and repair for the conventionareithe Court held, however, that as to membetigeof
general public and adjacent landowners, the duhaires a non-delegable duty providing for liabilitry
behalf of the landowner, in this case the City aftiBnore. The Court further indicated that the Wisua
concepts of duty owed by a landowner - employartindependent contractor and his employees to
maintain in a reasonably safe condition the langhuphich they work or over which they may be indite
to travel to reach their work, remains intact. Taurt indicated that an employee of an independent
contractor injured on the employers premises byaeaf a latent defe¢known to the employer, but not
to the contractor or his employee) which existe@mvthe work began, has recourse against the employe
Similarly, the Court added, an employee of an ieaglent contractor invited to cross land of the
employer to reach a work place thereon, may reciwer the employer for injuries resulting from the
defective condition of the premises within the eoypl's control and not within the duties of the
contractor to repair.

VII. TENANT LIABILITY

Under the clearly defined Maryland law, when an exof real property leases premises to another and
the lessee has full and exclusive control of tharises, the owner, as a matter of law, cannot lae he
liable for any injuries sustained by a third panyitee on the leased premises. Under the Marylawg
when land and/or premises are leased to a tetangw of property regards the lease as equivabeat
sale of the premises for a term. Henley vs. Prigeerge's County805 Md 320, 503 A2d 1333 (1986).
Under the Henley Casthe Court indicated that the lessee acquirestatecin the land and becomes for
the time being both owner and occupier, subjeatltof the responsibilities of one in possessiothtuse
who enter upon the land and those outside of im@aries. Thus, in connection with tort liabilitiyroall
owners, retail establishments and commercial eriseqqy under the traditional concept of tort lipithe
mall owner would not be responsible for any negltgect which took place totally on leased premases




opposed to the common areas. However, in viewehtture of the modern day mall, it is anticipated
that a judicial exception will be carved out inwief the control over the premises exercised by mal
owners with regard to security matters. It is nptemvever, no such judicially recognized excephas
been applied by the Maryland Courts.

VIII. INDEMNIFICATION AND HOLD HARMLESS PROVISIONS

The general rule in Maryland, with respect to inddioation is that in the absence of any agreentéet,
Court will apply an "active/passive" analysis. Unthés analysis, a party is only entitled to
indemnification from a co-tortfeasor where a partiongdoing is found to be passive, or secondary t
those of the primary wrongdoer. Thus, the court apply a balancing test to determine if one wraregd
is more at fault than the other. If such is theedhg primary wrongdoer may have to indemnify the
secondary wrongdoer.

The Maryland Courts have held that parties mayhrexpress agreements providing for indemnification,
however, this general rule is subject to severabirtant limitations.

The first limitation is the rather clear-cut rukeat a contract of indemnification will not be canstd to
indemnify a party against its own negligence untbssintention to do so is expressed in those very
words or other unequivacable terms.

IX. RECOMMENDATIONS OF STEPS TO REDUCE LIABILITY EX POSURE

In view of the existent Maryland law and the vigesaluties which have been ascribed to the
owners/occupiers of commercial property, the follmywecommendations are made in order to reduce
liability exposure:

() All owners and operators should establish amglement a reasonable standard of care with respect
the premises. The standard of care should encomafias®as of potential liability and be predicateda
common sense establishment of duty associatediwdthare and maintenance of the premises. In
recognition of the duty to use reasonable and arglinare of the premises, each business entitgadity
should establish and develop a reasonable stanflaede suited to the nature of the premises.
Furthermore, it is recommended that the ownersaifsiretail establishments and commercial
enterprises, join together in order to establisimiform standard of care for the maintenance ofnises,
i.e. the creation of an industry standard;

(2) The owners and operators of malls, retail distaiments and commercial enterprises, as an industr
should set the standard of care applicable gegerddkrwise a court or jury will do so. Not onlyear
Courts and juries ill-equipped to do so but theiltssare incongruous in that different yard stiaks used
to measure liability on a case by case basis rédtla@ra singular standard set by industry predicapon
a reasonable standard of care;

(3) A management decision should be made to eskaaiid implement the recommended standard of
care;

(4) The reasonable standard of care should belisstadh by utilizing a negligence standard predidate
upon the fault concept imbedded in the traditidaal of premises liability related to the conditiohthe
premises;

(5) A common sense approach should be taken inexiom with all risk management decisions. The
number one rule should be let common sense begeode;

(6) Customer assistance efforts, as well as fidstratters should be bifurcated and kept separate a
distinct from claims handling and reporting;



(7) A proper reporting or claims handling procedisreo obtain the customer's complaints and versfon
the occurrence and to record and accurately répastsuch;

(8) Security should obtain all available informatioclusive of a complete description of the custom
and the customer's account of the incident, asagedlll existing site conditions in order to docutrtbe
condition of the premises at the time of the altegecurrence;

(9) Identify and locate all eyewitnesses to alpart of the occurrence and any part thereof. This
information should include full names, addressabahavailable information inclusive of witness
statements if possible;

(10) A determination of the condition of the preesi®n the date, time and place of the occurremsce, a
well as the names and addresses of all withessestohshould be obtained and recorded as pareof th
reporting or claims handling process. The conditibthe premises at the date, time and place of the
occurrence should be fully documented;

(11) Preserve all available evidence at the scétteeaccurrence and/or accident local: (a) phatpls;
(b) measurements; (c) preserve all physical evielenc

(12) All security reports and/or incident report®sld be labeled as such and identified as accident
investigation and legal investigation. All docun®and the security report should be
labeled'Confidential - Prepared in Anticipation of Litigat ion" and submitted to legal; Such material
also can be labelegfotected by attorneys work product;”

(13) Establish a litigation contact person iniyetbr communications with the insurance carrier and
subsequently for litigation counsel. Such a pesdwuld be in charge of all of the security reptnts
were prepared in anticipation of litigation;

(14) Adopt a procedure for Facility emergency ctestand/or partial or segmental mall closures dgali
with all matters of mall safety and security suslHiee, criminal activity, catastrophe and the like
Emergency procedures should be reflected in adel@greements and otherwise deal with segmental
closing of the facility in order to assure safetyl@®r matters of public necessity are authorized;

(15) Security Survey: It is recommended that a gcsurvey be undertaken with respect to all matte
of mall safety and security. It is recommended shah a security survey be performed under thecadvi
of counsel and that once a security and safetyranodpas been implemented that a second security
survey be performed as part of the regular maimemand safety review policies for the facility.eTh
security and safety survey should include all matté primary risk inclusive of all existing conidins,
natural and artificial.

X. CONSIDERATION OF STATUTORY LIABILITY AND STANDAR DS

In addition to common law standards which may ingpl@bility, certain statutory provisions exist whi
serve to impose strict liability in one form or amer on the owners and operators of ProfessionattSp
Facilities, retail establishments and commercitdmgmises.

A. Liability Under CERCLA

In recent years, the development of a body of @dsatutory law dealing with environmental hazards
and the imposition of liability for the existencktbese hazards, has imposed upon landlords aadtten
an additional group of liabilities that the partesnot always avoid by contractual provisionsher t
exercise of due care. Under thederal Comprehensive Environmental Response, Compgation and
Liability Act of 1980 (CERCLA) it gives the Environmental Protection Agency (EPHAE power to
recover its costs in cleaning up a hazardous v&itetédrom, among others, the "owners and operatufrs"



the facility. This is also known as the Superfuradvland as amended by tBaperfund Amendment

and Reauthorization Act of 1986 (SARA) both Federal and State Governments have authority
respond to releases and threatened releases oflbagzaubstances and thereby protect the public and
environment.

The term "hazardous substances" is broadly definelér CERCLA and accompanying regulations and
include toxic pollutants, hazardous air pollutamsler the Federal Clean Air Act and any "eminently
hazardous chemical substance or mixture". Courgsgreting CERCLA have concluded that the statute
allows for the imposition of joint and several liglp among all potentially responsible parties (PR

The Court's construing CERCLA held that partiesidied as responsible persons in CERCLA 8§107(a),
arestrictly liable for the release of a hazardous substance. Ragdioigl decisions have dealt with a
range of factual situations evidencing broad apgilbim of the statute for imposing upon landlordd an
tenants as "tenants and operators." Liability uf@iBRCLA is imposed upon both current owners and
operators and past owners and operators of fasilih which a release of hazardous substanceksas ta
place. Accordingly, an owner/operator of a comnaecility, must constantly police all tenantsorder
to prevent the tenant from causing any environnié@migact on the property. Lease terms should requir
that pre-lease and post-lease environmental apidite property be conducted and under the law an
owner must exercise due care to prevent a tenamt dontaminating the property.

The bottom line for owners/operators of commerf@Eallities is to make certain that the tenant ifuiih
compliance with the law and that indemnificationypsions protect the owner/operator from liability.

B. The Americans With Disability Act (ADA)

Title 11l of the ADA took effect on January 26, 1B%nd prohibits discrimination against individuals
with disabilities in the "full and equal enjoymemt'all public facilities and services. Places oblic
accommodation includes places of lodging, convantenters, cultural facilities, retail sales
establishments, service establishments (such adrdamats, banks and doctors' and lawyers' offiaad)
any business in which the public is allowed ac€psssumably including insurance companies). It is
discriminatory under the ADA to fail to remove gttwral, architectural and communication barriers in
existing facilities where such removal is "readihievable, easily accomplished, and carried oflit wi
little difficulty or expense. In determining whethemoving a structural barrier is readily achideab
such considerations as the nature and cost of dloffication and the size, financial resources, gpe
of business are pertinent. If the removal of aibars not readily achievable, the goods or ses/m@ist
be made available through alternative methods, evtieing so is readily achievable.

New facilities must be readily accessible and wsalplindividuals with disabilities except wherésit
structurally impractical to do so. Regulations hbeen issued by the Architectural and Transporiatio
Barriers Compliance Board which must be utilizeidpto making any structural changes.

Title 11l of the ADA may be enforced by the Attomn&eneral or by private lawsuit. The Attorney
General must investigate complaints and undertakgbtance reviews. Title 111's remedies can include
ordering the alteration of facilities to make thaotessible, monetary damages to aggrieved peradns a
civil penalties of up to $50,000.00 for a first kaitton and $100,000.00 for subsequent violatiorss T
section of the ADA states that "the monetary darsagel other such relief as courts may grant” doées n
include punitive damages.

C. Occupational Safety and Health Act (OSHA)

In 1970, Congress enacted the Williams-Steiger Pational Safety and Health Act of 1970. The stated
policy of the Act is to assure, so far as possilery man and woman in the nation safe and heélthf
working conditions and to preserve the nation's &mumnesources. Thus, the purpose of OSHA is to
eliminate dangerous conditions in the work placel @ prevent the first accident-, and it has esad



that avoidance of minor injuries, as well as majoes, was intended to be within the purview of the
statute. The Act represents a decision to reqafiegsiards for the health of employees even if such
measures substantially increase production cobts Occupational Safety and Health Act has beerdall
the most revolutionary piece of labor legislatiomce the National Labor Relations Act, and it hasrb
hailed as a new "bill of rights" for employees, asdfor the most part a sound and constructive law.

OSHA attempts to accomplish its broad objectivesubh many means, including the stimulation of
employers and employees to institute new, and tiegieexisting programs for providing safe and
healthful working conditions, providing that empéwg and employees have separate but dependent
responsibilities and rights with respect to achiguvéafe and healthful working conditions; authozihe
Secretary of Labor to set mandatory occupatiomaddztrds; providing continuing occupational heattt a
safety research, including research into psychosddactors involved; providing training programs;
providing an effective enforcement program; anagbgouraging the states to assume responsibility for
occupational safety and health to the greatesheptessible. It is thus clear that OSHA providés@ad
spectrum of powers for use by the Secretary of Labreducing exposure to hazardous conditionfén t
workplace, and that cooperation among all levelgasfernment and the voluntary compliance of both
employers and employees are essential ingrediensui€cess. As with any highly complex legislation,
untempered by the forge of judicial review, oninéi - and cases - will reveal judicial reaction and
philosophy relating to the statute as particulatufal seftings arise. The reader is cautionedthat
criminal and civil penalty provisions of the Aceasevere; that the time periods for contesting or
appealing the decisions of the effectuating agesnatie very short; and that the rules and regulation
promulgated under OSHA are being frequently expdndeleted, or modified.

The Occupational Safety and Health Act of 1970 (@¥ld4 extremely broad in its coverage. Because of
the broad definition of "employer” under the Atthas been estimated that the Act applies to niae t
five (5) million businesses and about sixty (60)ioni employees, or about three-fourths of thelizEni
labor force. The size of a business, for purpo$éiseoOccupational Safety and Health Act, is irvalat,
and the type of activity of a business is similarfyno consequence in deciding whether an empligyer
covered by the Act.

It has been held, however, that since Congressitimtas to protect working men and women from
hazards at their place of employment, a standamhplgated pursuant to the Act cannot be extended to
provide protection for pedestrians or other nondeyges. And OSHA does not apply where a worker is
an independent contractor and not an employeesabiimer.

An employer may carry out its statutory duties tigio private arrangements with third parties, bitt if

does so and those duties are neglected, it is thigtemployer to show why he cannot enforce the
arrangements he has made, if he cannot make thigrgip he must take the consequences and his further
remedy lies against the private party with whonihhg contracted and whose breach exposes the
employer to liability.

Congress has defined "employer" for purposes oAtttdo mean a person engaged in a business
affecting commerce who has employees, other thawthted States or any state or political subdovisi
of a state.

XI. CONCLUSION

One need only step into a courtroom anywhere irstage of Maryland or read the newspaper in omler t
recognize that American society is litigious inuratand the State of Maryland is no exception. The
changing law of premises liability is a wake-upl ¢alowners and occupiers of Commercial
establishments. It is a business necessity to addpfense minded policy with respect to the owniprs
and operation of any commercial facility, smallamge and to establish maintenance, safety andigecu
policies predicated upon the reasonable procedouesied upon common sense. Reasonably safe



premises are what the law requires, no more andssoand nearly every premises liability case d@tis
commences with the statement that whatever theuwhdy an owner/occupier, it is not an insurer.

In Scott vs. Watsar278 Md 60, 359 A2d 548 (1976), a leading Marylaade in premises liability, the
Court stated:

"Mere ownership of a building does not render the wner liable for the injuries sustained by
[tenants] since the [landlord] is not an insurer ofsuch person. Rather where a [landlord] leases
separate portions of a property to different tenans and reserves under his control halls, stairways,
and other portions of property used in common by dltenants, he is only obliged to use reasonable
diligence and ordinary care to keep the portion redined under his control in a reasonably safe
condition.”

However, as a consequence of the legal standaptssigd on Owners/Operators of malls and commercial
enterprises and the duties placed upon them atitelyyublic perception, caused in part by the oerddt
development of strict liability and other legalrmriples imposing strict liability, it is submitteékat the
modern Professional Sports and Entertainment Badsi relatively speaking, guasi-insurer of people

and property. The duties imposed on owner/operationsalls and commercial enterprises are very
arduous and the standard is very high.

The modern day Sports Facility is, relatively spegka reasonably safe place to be. The problem of
safety and the Sports and Entertainment Facilibpishe safety of the public, but the liabilitypmsure

to the owners and operators of the Sports and tairierent Facility. Most modern Sports and
Entertainment Facilities are safe. That which makem unsafe or hazardous are people. In the final
analysis, the problem associated with the ownershipoperation of a commercial establishment sach a
a state of the art sports stadium is protectingdb#ity owner/operator from people who are condlia
attempting to impose liability on them when it imshinstances ought not to exist.

JEFFREY R. SCHMIELER

LAW OFFICES OF
SAUNDERS & SCHMIELER, P.C.

:‘Lamb v. Hopkins303 Md. 236, 492 A.2d 1297 (1985); Scott v. WafY8 Md. 160, 359 A.2d 548
(1976);_Southland Corporation v. GriffitB32 Md. 704, 633 A.2d 84 (1993outhland Corporation v.
Griffith, supra.

+ The comments to 8314A of the Restatement clangyrtle: Commend (d) states that the duty to gide a
to one who is ill or injured extends to cases wltbesiliness or injury is due to natural causegquce
accident, to the acts of third persons, or to #gligence of the Plaintiff himself.

> The use of the word "factor” refers to a spe@#dtionship, contract, custom, industry practice,
regulation, etc.

» Restatement of Torts 2d, 8291, comment g.

+ The Restatement of Torts 2d § 344 provides tipatsgessor of land who holds it open to the public f
entry for his business purposes is subject tolifgltdo members of the public while they are upba t
land for such a purpose, for physical harm caugeitid accidental, negligent or intentional harnafois



of third persons or animals and by the failurehef possession to exercise reasonable care to disttat
such acts are being done or are likely to be dongive a warning adequate to enable the visitors t
avoid the harm, or otherwise to protect them agatins

In comment f to 8344, it is observed that sincepbgsessor is not an insurer of the visitor's gafet
ordinarily he is under no duty to exercise any cari# he knows or has reason to know that the @icts
the third persons are occurring, or are about tmoddowever, the Comment points out, the possessor
may know or have reason to know from past expeei¢inat there is a likelihood of conduct on the péart
third persons in general which is likely to endartipe safety of the visitor, even though he hassagon
to expect it on the part of any particular indivdluComment goes on to state that if the placéharacter
of the business, or past experience is such tegidesessor should reasonable anticipate cargless o
criminal conduct on the part of third persons, eithenerally or at some particular time, he mayiter

a duty to take precautions against it and to peadeasonably sufficient number of employeesftrcf
a reasonable protection.

+James (Jay) Stanley Bias, Jr., is the brothereafBias, who was the Maryland basketball player who
died of a drug overdose in 1985.
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