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LIABILITY EXPOSURE OF OWNERS & OPERATORS OF
MALLS, RETAIL ESTABLISHMENTS & COMMERCIAL ENTERPRIS ES
|. OVERVIEW OF THE DEVELOPMENT OF THE APPLICABLE LA W
A. Negligence - Reasonable man standard. A theory lability predicated
upon fault.

The most fundamental concept of Americarsptudence is the principle of
liability founded on fault. It is a concept deeptybedded in the heritage and
precedent of the law and is the cornerstone diaddlility predicated upon negligence.

In order to validly state a cause of acBonnding in negligence, four elements
must co-exist:



1. A duty owed to another;

2.A breach of that duty;

3. Damages or injury;

4. A causal connection between the breach andjhgiand damagd4]

Liability founded on negligence therefoepdnds primarily upon the existence
of:

1. A legally recognized duty; and
2. A breach of that duty.
The basic concept of negligence is theesliability premised upon a fault basis
of liability, i.e., a duty and breach thereof. Thisicfault conceptis the gravamen of
all tort liability based upon negligence.

Such a concept, i.&ability predicated upon fault, is submitted to be a
fundamentally fair concept. While the basic conadpiability predicated on fault is
fundamentally fair, why then are the results ofdpelication of the concept by the
modern day jurisprudence system seen as largeairb the public? The answer to
the question lies in the basis premise itskity and breach of duty in that the Courts
have definedort duty in a manner which is n@b-extensivewith amoral duty.

In the case of the Village of Cross-Key$§hS. Gypsum315 Md. 741, 751, 556
A.2d 1126 (1989), the Maryland Court of Appealdesiahat:

A tort duty... is an expression of the sum total othose considerations of
policy which lead the law to say that the Plaintiffis entitled to protection,
and that a tort duty is not necessarily co-extense/with a moral duty.
The Court further stated:

Among the factors to be considered in determining tether tort duty
should be recognized are

(1) The foreseeability of harm to the Plaintiff;

(2) The degree of certainty that Plaintiff sufferedinjury;

(3) The closeness of the connection between the &wfant’s conduct

and the injury suffered;

(4) The moral blame attached to the Defendant’s caluct ;

(5) The policy of preventing future harm;

(6) The extent of the burden of the Defendant;

(7) The consequences to the community of imposingdaty to

exercise care with resulting liability for a breach

(8) The availability, cost and prevalence of insunace for the risk

involved.[2]



While the basic concept of negligence matid on fault is a fundamentally fair
concept, the incongruous and logically inconsistgtiication of the concept together
with social engineering and legislation by the Gaystem, has resulted in the basic
unfairness of the law of negligence as it exists @it is applied today by the
American judicial system. In the present day lifigia of a premises liability case, as a
general rule questions of whether or not an owneadhed his duty of care to invitees
and whether an invitee exercised reasonable caredo@r her own safety are
normally determined to hary questions except in rare instances and undisputed
cases where reasonable minds cannot differ a toatficlusion to be reached.

This tendency to present casesjtoyafor a liability determination rather than
a judicial determination has the effect of expagdiability and the associated risks
of liability in an ever increasing fashion rathleam confining liability to an
established standard which the law defines as itotmsg) a clearly defined duty and
breach thereof. It injects uncertainty in the laman area where a clearly defined
standard of care would not only assist owners/aecsin establishing reasonable
maintenance and operational policies and procedwreslso obviate needless
litigation. It breeds uncertainty in an area of lda& which cries out for certainty.

B. Premises Liability

The field of premises liability is an enauas one involving a myriad of cases. It
is also a significant area of tort law. At one tjimethe earlier part of the twentieth
century, premises liability cases were ordinann“afi the mill” and largely “nuisance
type” cases disposed of by small settlements. Thases proceeding to trial resulted
in mainly defense verdicts. They were aptly desttibs a “defense attorney’s
dream.” Such is no longer the case. Premisesit\bdses today often involve
sizeable verdicts and judgments and are a factoe teckoned with in assessing
liability risk exposure.

The liability of owners/occupiers of reabperty to an individual injured on their
property is dependent upon the standard of carel devthe individual. That standard
of care differs in that Maryland Courts have adtecethe position that the standard
of care owed by an owner/occupier depends upostttes of the Plaintiff as
atrespasser, licensee or invitee.

Aninvitee is one invited or permitted to enter or remainrupaother’s property
for purposes connected with or related to the oigriersiness. The owner must use
reasonable and ordinary care to keep his premeégeda the invitee and to protect
the invitee and to protect the invitee from injegused by an unreasonable risk which
the invitee, by exercising care for his own safeti, not discover.



Alicenseeis one privileged by virtue of proper consentritee for his own
purpose or convenience onto another’s propertycéhkee takes the property as he
finds it and like the trespasser is owed no dutyheyowner of whatsoever except that
he may not be willfully or wantonly injured or eapiped by the owner once his
presence is known.

It is the duty to the business invitee otvbg an owner-occupier of property
which governs the liability of the owners and opers of malls, retail establishments
and commercial properties.

It is an axiomatic legal principle as reted in nearly every Maryland premises
liability case that mere ownership or occupatiochsas a building does not render the
owner/operator liable for injuries sustained bydiparties as the owner/occupier is
not an insurer of such persons. The duty of an cwperator is to use reasonable and
ordinary care to keep the premises safe. It isalfsmdamental principle of law that
the mere existence of a defective condition or danga store or public place of
business, does not, as a matter of law renderrt@iptor liable for injury caused by
the defective condition unless the proprietor kimewn the exercise of reasonable
care ought to have known of the defect, i.e., theay/occupant of the premises must
have actual knowledge or constructive notice ofdékect and have either failed to
remedy the defect or defective condition or wairdtparties of the existence of the
dangerous condition in order to impose liabilitythe owner/occupier of business
premises.

Generally, a presumption of negligencelengart of an owner or lessee does
not arise merely by showing that an injury has b®estained by a person rightfully
on the premises as the owner is not the insursafety of such persons.

The owner or occupant of premises is liabla person injured on the premises
when the perilous instrumentality or dangerous @amrdis known to the owner or
occupant and not known to person injured

C. The Collateral Development of Liability Without Fault - Strict Liability
in Tort

In the past forty (40) years, separateapatt from the developing law of
negligence, the concept of liability without faulg., strict liability in tort developed,
principally in the area of products liability whigmposed liability on product
manufacturers even in those instances where thesena/ negligence under the public
policy theory that public policy demanded that msgbility be fixed wherever it will
most effectively reduce the hazards to life andtheaherent in defective products
that reach the marketplace. The theory underpinstingt liability is that the product



manufacturer is more able to bear the risk of lysprotecting itself with insurance
coverage than an injured party.

Strict liability imputes liability on theosnmercial supplier of “unreasonably
dangerous” products without the need to show agjigence on the part of the
defendant. The general rule is stated in Restateafidrorts 2d, section 402A.

(1) One who sells any product in a defective condtin unreasonably
dangerous to the user or consumer or to his physitproperty is subject to
liability for physical harm thereby caused to the dtimate user or
consumer, or to his property, if

(a) The seller is engaged in the business sellingch a product, and

(b) It is expected to and does reach the user orsumer without
substantial change in the condition in which it isold.

(2) The rule stated in Subsection (1) applies altlugh
(a) The seller has exercised all possible care ind preparation and
sale of his product, and

(b) The user or consumer has not bought the produdtom or
entered into any contractual relation with the Selr.

Strict liability is also imposed for inhetyy dangerous activity as well as in
certain legislative enactments inclusive of:
1. ADA (Americans With Disabilities Act);

2. OSHA (Occupational Safety and Hazard Act); and

3. CERCLA (Comprehensive Environment Response, Congmsation and
Liability Act of 1980).

As a consequence of the development ofdheept of strict liability in tort, i.e.
liability without fault, the public perception whiaxists in today's society is that if a
person is injured then someone else is resporfeibtae injury. The end result of
such a concept as well as the development of thelgpremises liability so as to
impose greater duties on the owners and occupignoperty is a tremendous
liability exposure from the risk management starmalpon the part of the owners and
operators of malls, retail establishments and coroiaesnterprises.

Il. HISTORICAL BASIS - PREMISES LIABILITY/BUSINESS PREMISES



A. Tort Liability of Mail Owners and Operators, Ret ail Establishments
and Commercial Enterprises

At the time that the traditional principlestort liability applied to the liability
vel non of business establishments, i.e. liabpitgdicated upon fault, for instance in
the area of premises liability, small, medium aar@jé business and retail
establishments operated on Main Street Americaevblear demarcations existed
between public services provided by municipal gowsents and service provided to
members of the public invited on to private bussngemises. The law reflected the
respective legal responsibilities of the public lesdand private enterprise to third
parties and was rather routinely and consistemhtied. The law also clearly
reflected the liability of the owner/operator ofsmesses to the business invitee.

As increased crime in the inter-cities oced and a migration to the suburbs
resulted as a consequence partly of the crimeaiintier-cities as well as the goal of
the "American dream" of owning a home in the "blyrkise modern phenomenon of
the shopping mall emerged. With the emergenceeoirtall and large retalil
establishments and commercial enterprises, caneotigestion, and the presence of
enormous numbers of potential and actual shoppepsamises which are as large as
small cities and which share many of their char&ttes. The modern shopping mail
has enormous facilities inclusive of large surranggarking lots, utilities, inclusive
of water supply and sewerage systems, environmgysééms and controls, streets, a
myriad of walkways, public access areas and trategjpan systems. Most large malls
also furnish police protection . The modern shogpiail is in essencequasi city as
it has many of the attributes of a municipality. gegrons of malls, retail
establishments and commercial enterprises begadhk civil restitution for a myriad
of injuries which occur on malls and commercialgedy, new vistas in the concept
of tort liability have arisen. Commercial land owsieand in particular, owners and
operators of malls and shopping centers, are cotddowith unpredictable areas of
law which effect every facet and manner in whiaokythonduct business and operate
the commercial property which they own.

lIl. EXEMPLARS OF LIABILITY PROBLEMS AND RISK EXPOS UREIN
MODERN DAY AMERICA

Two recent cases exemplify the types objamms and risk exposure of owners
and operators of malls, retail establishments amaneercial enterprises.

Case #1:Case of the Injured Penis:

On July 15, 1994, at 4:45 a.m., a 911wall made by a clerk at the Scottish Inn
in Lakeland, Florida. The clerk reported that Rolidreuvront, 33, was trapped in the



hotel's swimming pool. The responding police offiseated "as | approached the man,
| could see his pants were down to his knees amgdnis was stuck in the suction
hole located in the north side of the swimming goatcording to the police report,
the police officer shut off the pool's pump beftre paramedics arrived but to no
avail, Cheuvront's penis remained stuck. It appktrat it had become swollen by the
battering it had received before the pump was thioieand could not be extricated
from the pool's suction return line. The paramedited but their efforts to free
Cheuvront from the filtration pipe were futile. Thapplied lubricant around the
pump fitting in the hopes that Cheuvront would beeaunstuck. It took nearly an
hour of alternating delicate maneuvering and stweasypulling efforts before
Cheuvront popped out of the suction pipe. The pathos immediately took him to
Lakeland Regional Medical Center where he receirestment for bruised
genitalia.Question -Was the Scottish Inn at fault? The answer of coisrse. The

law does not suffer fools and the law does notirecan owner/operator of real
property or a business enterprise to protect onwaiitees of all possible hazards.
Was the event foreseeable? Not at all. The Scdtiish pool suction pipe was not
designed for such activities as Cheuvront was a&oypigrengaged in. Post a warning
sign? Ridiculous. However, consider this. What ifappens again? Foreseeable?
How about a third time?

Change the factslow about a twelve year old girl who caught hair m the
whirl pool suction drain at the Fountainebleau éfilin Miami Beach. Her hair
became knotted so tightly in the drain cover that could not free herself. By the
time she was rescued she had been submerged tpardrater died in a Miami area
hospital. Was the Fountainebleau Hilton at fauthis instance? In this instance, a
sign near the whirlpool prohibited use by anyondanrithe age of sixteen (16). The
little girl's hair got caught in the drain covera®¥/fthat scenario foreseeable? Should
the hotel have detected the hazard and elimin&eshiould it have warned its guests
about it?

Assuming arguendo in the Scottish Inn ctsesix year old's hair got caught in
the suction hole rather than a man's penis. Wdatliie foreseeable? Would the
Scottish Inn then be liable? If so, if the Scottish would be liable for a little girl's
hair why not for a man's penis.

The answer to these questions are diffeudt there are no easy answers. The
bottom line is that the owner/operator should tehmon sense be their guide. A
public safety policy should be reasonably adoptetiraasonably implemented based
upon a common sense and rational approach. Itdnsidered the right thing to do in
the common sense approach then in all eventualgythe right thing to do in the
eyes of the law too.



Case #2The 2.9 Million Dollar Coffee Case Involving McDondds

An eighty-one year old woman scalded by Mic&ld's coffee was recently
awarded 2.9 million dollars. A public opinion supMaken subsequently is squarely
on the side of McDonalds. Polls have shown thadpnty of Americans are
outraged at the verdict. Consider the underlyimgstaMicDonalds' coffee, according
to its Operations and Training Manual, must be leawat 195 to 205 degrees and held
to 180 degrees to 190 degrees for optimum taske baéhkic facts were that Stella
Liebeck, the Plaintiff, bought a forty-nine cenpaof coffee at the drive-in window at
an Albuquerque, New Mexico, McDonalds and while ogmg the lid to add cream
and sugar had spilled it causing third degree batfise groin, inner thighs and
buttocks. She alleged that the coffee was "defediacause it was too hot." Mrs.
Liebeck spent seven (7) days in the hospital andchasiderable skin grafts. The jury
were shown gruesome photographs of the injury hedkin graft. The facts revealed
that McDonalds had seen such injuries many timésx®eCompany documents
showed that in the past decade McDonalds had ettaivleast seven hundred reports
of coffee burns ranging from mild to third degrewl dad settled claims arising from
scaling injuries for more than Five hundred thowassdollars ($500,000.00). The
Plaintiff's lawyer immediately prior to trial offed to settle for Three hundred
thousand dollars ($300,000.00). A mediator judgememended that McDonalds
settle the case for two hundred twenty-five thodsdwilars ($225,000.00).
McDonalds alleged that the Plaintiff was contrilyiyonegligent by holding the cup
between her legs and not removing her clothing idiately. It also argued that the
Plaintiff's age may have caused her injuries teeHaen worse because older skin is
thinner and more vulnerable to injury. The testimoha McDonalds' executive
indicated that McDonalds knew its coffee someticeassed serious burns, it hadn't
consulted burn experts about it; it had decidedmetarn customers about the
possibility of severe burns; and it did not inteacdthange any of its coffee policies or
procedures. A human factors engineer who testibedicDonalds told the jury that
the number of injuries were statistically insigo#int when compared to the billion
cups of coffee McDonalds sells annually. The jueydict consisted of One hundred
sixty thousand dollars ($160,000.00) in compengadamages and the balance in
punitive damages.

These two cases represent the types ofganatconfronted every day with
respect to liability claims arising out of commetanterprises.

IV. GENERAL CONCEPT - NEGLIGENCE/PREMISES LIABILITY
NATURE AND TYPES OF CLAIMS:

Background and Summary of the Law:



It has historically been an accepted ppiecof negligence law that the mere
existence of a defective condition in a store dslisiplace of business does not, as a
matter of law, render the proprietor liable foriajury caused by the defective
condition unless the proprietor knew, or in thereise of reasonable care ought to
have known, of the defect. Thus the owner or occuphthe premises must have
actual or constructive notice of the defect in otdebe charged with negligence.

The above-stated rule historically has beggplied in cases considering the
liability of the proprietor of a store or other péaof business for injuries suffered by
customers in falls caused by the existence ofreitiary condition upon the premises.
Thus, where the transitory condition is one whigkraceable to the proprietor's own
act, that is, a condition created by the proprietannder this authority-or is a
condition in connection with which the proprietershown to have taken action, the
proprietor is deemed to have actual notice of thredition and no proof of notice is
necessary.

However, where it appears that the transitondition is traceable to persons for
whom the proprietor is not ordinarily responsilpeof that the proprietor was
negligent in relation to the transitory conditi@guires a showing that the proprietor
had actual notice thereof, or that the conditioistexl for such a length of time that in
the exercise of reasonable care the proprietorldhi@ave known of the condition, or
in other words, a showing that the proprietor halstructive notice of the condition.

1. Injury Caused by Slip and Falls Due to Conditiorof Floor Surface
A. Floor Surface Cases:

(1) Natural condition, terrazzo, marble;

(2) Floor Covering(s), rugs, carpets, doormats;,
(3) Floor treatments, wax, polish, etc;

(4) Mopping, cleaning, maintenance;

(5) Foreign Substance/Obijects;

(6) Uneven Surfaces.

2. Injury Caused by Trip and Falls Due to Site Condions
A. Stairway Cases:

(1) Tread and Design;

(2) Metal Strip;

(3) Code Violations

(4) Handrails;

(5) Step-down platforms; changes in floor level



B. Natural Conditions
C. Foreign Objects/debris/litter/foreign substance;

D. Other Adverse Site Conditions Considered Dangers.

(1) projecting objects;
(2) obstacles.

E. Spilled Objects;
F. Entrance way mats.

3. Injury Caused by Slip and Falls on Snow and Ice
A. Exterior condition of walkways/parking lots;

B. Interior condition - tread in water, snow, mud, etc.
4. Parking Lot Cases

5. Public Access Areas

(o)

. Lighting/illumination

\l

. Doorways
8. Exterior walkways, ramps, passageways

9. Actual Case Exemplars - Law Practical Results

A. Lake Forest Mall - Dwarf Case:

This case involves a personal injury presigbility claim arising out of an
incident at a large regional shopping mall locateMontgomery County, where the
Plaintiff, a twenty-one year old disabled persofiesing from spondyloepiphyseal
dysplasia congetia (SED), a form of dwarfism, wam@ pushed by her sister in a
wheelchair, when the front wheel(s) hit a crackhie pavement which in turn tipped
over the wheelchair pitching the Plaintiff forwaedleging causing her severe injury
inclusive of a broken vertebra in the lower spmegessitating surgical removal of



steel rods which had been permanently hooked todhebra in order to correct a
pre-existing condition known as scoliodigability exposure analysisindicated that
a jury question would be presented on the issuegligence predicated upon the
existence of a crack in the pavement of the surdatiee parking lot immediately
adjacent to the handicapped parking space in the lo

B. Lake Forest - Ice Skating Facility:

The case involved a personal injury premisbility arising out of an incident
which occurred at an ice skating facility at larggional shopping mall located in
Montgomery County, Maryland. The Plaintiff claimtéiht the ice was dangerous in
that it had been improperly prepared for a Betasbeswhich the Plaintiff was then
engaged in at the time of the occurrence as astutlee defense evidence showed
that state of the art equipment, inclusive of a Bam Ice Surfacing Machine had
been used to prepare the ice and that the Plaassiimed the risk of injuriziability
exposure analysigesulted in a determination that the case did reggnt a jury issue
on the issue of liability.

C. Mazza Gallery - Slip and Fall on Terrazzo Floor:

The case presented a personal injury pesntigbility claim arising out of an
incident which took place at the Mazza Gallery tedan Chevy Chase, Maryland, at
which time the Plaintiff, an eighty-seven (87) ye#t female shopper slipped and fell
on aterrazzo floor, severely injuring herself. Piaintiff claimed that the surface of
the floor was dangerous and that the mall ownézdap warn of a dangerous
condition. There was no evidence of a foreign sarxst having been spilled on the
floor and the Defendant's evidence revealed tleatdiefficient of friction
measurement met or exceeded all industry standarggew of the fact that the
defense evidence established that a dangeroustioongas not present, thiability
exposure assessmengsulted in a determination that the case did reggnt a jury
iIssue on the issue of negligence.

D. Tischer Auto Body - Criminal Acts of Third Persons:

The case presents a premises liabilitynclaiought by the personal
representatives of a deceased who was the crimitah who received a gunshot
wound to the head and subsequently died. The deteess an employee of the
building maintenance company, an independent cctotraired by the owner. A
security firm had been hired by the owner to protiee owner's property and on the
date of the occurrence the security guard repaoi@brk one-half hour late during
which time the assailant gained access to thelantef the autopark and killed the
deceased. The Plaintiff alleged that the owner cavddty of due care to provide a



secure and safe work environment for the emplogéés independent contractor. It
was alleged that at the time of the killing therswo security guard on duty and that
situation created an abnormally dangerous condition

Thdliability exposure analysisresulted in a determination that the case was not
viewed as a case of ultimate liability. A Motion@esmiss filed preliminarily as a
response to the Complaint was granted by the Gi@umurt for Montgomery County,
Maryland.

E. Shoplifting - Malicious Prosecution Case:

The case of the K-Mart Gang: The case ptedgea case of premises liability
brought by three (3) plaintiffs who were arrested &-Mart Store in Montgomery
County. The security personnel observed througlotieeway mirrors at K-Mart and
through a false air vent located in the securigmmofive (5) people who were dubbed
"K-Mart Gang" in the process of a scheme which =ted of two (2) persons
accumulating a large quantity of merchandise akapping and then leaving a cart in
a hidden area of the store. A third shopper thérhmmerchandise in a large empty
baby stroller box and also exited the store. Theairing two (2) shoplifters were
observed shopping with the large baby stroller Ipaxchasing a number of smaller
items and paying for the several items of merchamnthiey bought in addition to the
cost of the baby stroller and exit the store. féalgility exposure analysisrevealed it
was a case of no liability notwithstanding the eniah prosecution of the "K-Mart
Gang" was unsuccessful due to the unavailability ofaterial witness. The case
proceeded to trial before Judge McAuliffe in theoit Court for Montgomery
County and resulted in a defense verdict by the jur

F. Sick Building Case:

The Capitol Plaza Office Building Case: Tase presented a personal injury
premises liability claim alleging a "sick buildimgyndrome." Plaintiff alleged that she
was exposed to certain environmental toxins inaihavithin the building which
caused her to suffer from "dizziness, headacheguég brain damage and loss of
short-term memory." Plaintiff sustained medicalsbih excess of forty-thousand
dollars ($40,000.00) and loss of wages in excessefyear. Demand was One
million dollars ($1,000,000.00). Plaintiff allegétat the CPOC Building where she
was employed had "sick building syndrome."” The dséemaintained that there was
no existing scientific methodology and/or guidesirvehich can be applied to
determine the specific cause of "sick building spmae" and that the subjective
manifestations associated with the Plaintiff's ctaamps cannot be scientifically
established or associated to the Capital Plaza®©@omplex and that the owner(s) of
the building cannot be subjected to legal liabiig/no scientific nexus linking the



illness to the building exists and that the Pl#fistaction should be dismissed as no
legal nexus can be established linking the CPO@iBgj to the Plaintiffs alleged
illness. The defense maintained that buildings'asérk - people ard.iability
exposure analysisvas that it was more likely than not that the Riiavould not be
able to establish a prima facia case of liabilityha time of the matter. Summary
Judgment was granted on behalf of the defendant.

G. Hillandale Shopping Center - Nail in the Foot Case:

The case presented a premises liabilitynckaising out of the Plaintiff stepping
on a large nail on the premises of Peoples DrugeStcated in the Hillandale
Shopping Center in Montgomery County, Marylandti# time of the loss, Peoples
leased the premises from the owner of the shopmnter who managed it as well
and who acted as general contractor for certaiairgthat were necessitated from
time to time. Evidence revealed that it was unknewrm factual matter whether the
Plaintiff stepped on the nail in the store or fmsticed that she had a nail in her shoe
while she was in the Peoples Drug Staiabilityexposure analysisrevealed that the
case was not determined to be a case of ultinedidity with respect to the
owner/general contractor. A Motion for Summary Judgt was granted on behalf of
the Defendant terminating the litigation.

H. Kimberly Smith - The Tipping Dumpster Case:

The case of Kimberly Smith presented a jwsesnliability claim, which
proceeded to trial and resulted in the largestigend the history of Prince George's
County, Maryland, $12,690,002.80 of which $10,985,00 constituted medical
expenses reasonably probable to be incurred ifutbhee. Kimberly Smith was a six
year old girl who was injured when a refuse binndmnch she had been swinging
tipped over and crushed her, rendering her a pagaplThe Plaintiffs’' contentions
were that the dumpster did not meet ANSI Code §ipations, CPSA Regulations,
and that the refuse bin had been improperly loadeder section 11-109 of the
Courts and Judicial Proceedings Article of the Namg Annotated Code, which was
enacted in 1986 as part of the tort reform moventerti prevalent in the State of
Maryland, a defendant or the defendant's insuraaager can petition the Court to
order that all or part of the future economic daesagortion of the award be paid in
the form of annuities or other appropriate finahiciatruments, or that it be paid in
periodic or other payments consistent with the seddhe Plaintiff, funded in full by
the defendant or the defendant's insurer and eguat paid to the amount of the
future economic damages award. The "annuitizatidnhis judgment could permit
the defendant's insurance carrier in this casedlize a savings of in excess of five
million dollars ($5,000,000.00) and still providar the payment of all medical
expenses awarded by the jury, a figure over thet#fa lifetime as calculated by the



Plaintiff's economic expert to be the staggeriggife of $101,723,702.00. This case
is still pending on appeal. The firm of SaunderSémieler is appellate counsel
retained on behalf of Chubb Group of Insurance Caonigs to represent its interests
on appeal issues and in connection with the PetitcAnnuitize.

V. LIABILITY FOR THE CRIMINAL ACTS OF THIRD PERSONS

The Tort Liability of Mail Owners, Retail Establish ments and Commercial
Enterprises for the Criminal Conduct of Third Parti es

A woman carrying her packages walks acaossll parking lot to her vehicle.
As she approaches her vehicle she is assaultebhdd by an unidentified
assailant. Such a scenario is all too familiah®dwners and operators of malls and
retail establishments. The shopping mall and lalggping center is a microcosm of
the community in which it is located and reflectasny of the same crime problems.
As modern commercial phenomenon known as the shgppall has emerged, the
same crimes which caused the initial migration fthmcity to the suburbs are the
ones associated with patron attacks; assault;aiagenurder. As the victims of these
crimes begin to receive civil restitution a newt&is) the concept of tort liability
presents itself. Commercial land owners and owoensalls and shopping centers are
confronted with unpredictable areas of potentability. The general rule in the State
of Maryland is that an owner or occupier of propéstunder no special duty to
protect another from criminal acts by a third parsothe absence of a statute or a
special relationship. The underlying rationale, ahhalso applies to the liability of
landlords, is that the mere ownership of a buildlogs not render the owner liable for
Injury sustained by third parties as the owneroisan insurer of such person. That
language appears nearly universally as a prefasthabever duty the Court ultimately
decides may be applicable in a given instance.dliteis articulated as a duty to use
reasonable and ordinary care and keep the presases

The first case to espouse such a dutyan@dord/tenant situation was the case
of Scott vs. Watsagr278 Md 160, 359 A2d 548, which held that if adlmd knows
or should know of criminal activity against persamgroperty in the common areas
of his building, he has a duty to take reasonatdasures in view of the existing
circumstances and to eliminate the conditions dauting to the criminal activity.
The duty arises primarily from criminal activitiegisting on the landlord's premises
and not from knowledge of the general criminahatés in the neighborhood. The
Court went on to state that even if no duty existeemploy the particular level of
security measures which were provided by a landloadparticular case, improper
performance of voluntary acts of the landlord couidparticular circumstances,
constitute breach of the landlord's duty to ussarable care or to keep the premises
safe and to protect the tenants from criminal &gtim common areas.




In_Tucker v. KFC National Management (&89 F.Supp. 560 (D. Md. 1988),
Tucker was standing in a restaurant waiting fooater when he became engaged in a
fight with Reeves, another patron. Reeves brandighaife and stabbed Tucker.
Tucker sued the restaurant alleging that it didgnovide an adequately safe place for
business invitees. Specifically, Tucker focusedh@nallegation that the restaurant
failed to have a security guard on the premises tlaat this failure, in light of prior
fights and robberies, constituted negligence orpdreof the restaurant owner. As
part of his claim, Tucker presented expert testiyrthiat a security guard would have
mitigated the injury.

The Tucker court also considered the isgymoximate cause and concluded
that the absence of private security was not tbeiprate cause of the Plaintiff's
injury. The Tucker court observed:

[T]hat the absence of private security guard servie was not theproximate
cause of plaintiff's injuries ... The incident occured spontaneously when
the two customers were standing in linewaiting foservice. Once the
altercation started, it would besheer speculation to determine how the
security guard would have prevented the injury; considering the
spontaneity andbrevity of the incident, he most likely could not lave
preventedit. If he were wearing a gun, would he have used dr would
the courts have expected him to have used it? In theda of anassault, he
might have been justified in taking action, but hidfailure to do so could not
be the cause of the incident.

F. Supp. at 563.

The Tucker court held that no special dsitynposed on storekeepers to protect
their customers and rationalized that:

[w]here the Court to hold otherwise, every newsstah drug store, fast food
establishment, gas station and similar establishmémwould be required to
provide security guard service for its business intees. The articulation of
a duty so broad and with such extensive consequescests on the
legislation and will not be imposed judicially. Woud one guard be
enough? What procedures would be necessary for thygiard to prevent
criminal activity? Could the requirement to have asecurity force or guard
not lead to greater harm and exposure to businessvitees by
confrontation? These are not questions of reasonaess for the jury to
decide, but are questions of duty.

F. Supp. at 564.



In_Nigido v. First Nat'l| Bank of Baltimor264 Md. 702, 288 A.2d 127 (1972),
the Court of Appeals considered an action broughiret a bank for injuries
sustained in a bank robbery. In this case, thaf#ffaivent to the branch of the
Defendant to make a deposit, and while he was tlaenged robbers entered the bank
and shot him. The Plaintiff alleged that the bardswegligent because: The bank's
"cameras and other protective devices were notifuming, "the bank's building was
not "properly guarded," the bank "failed to takeger precautions to guard" its
building, and because "in view of the history ohka@&obberies" at that location, the
robbery was "foreseeable.” Id.

In holding that the Plaintiff failed to &taa cause of action, the Court first
determined that the Plaintiff was "an invitee toowhwas owed the same duty a
shopkeeper owes his customer, i.e., to use reasocate for his protection.” Id. at
128. The Court stated the following:

We see in the declaration not an allegation that #nbank's premises, per
se, were unsafe for the purpose for which they weigeing used, but rather
that the bank was negligent in failing to have itpremises "properly
guarded" against "foreseeable" robberies. The allegtion that this robbery
was "foreseeable" is supported only by the furthemllegation that there is
a "history of bank robberies at the said location."But even if it could be
said that the robbery was foreseeable, it does nfullow that the shooting
of a customer was foreseeable.

Id. Regarding the allegation that the bank's prenviss not "properly guarded,” the
Court further held the following:

If the words "properly guarded" are intended to connote measures
designed to bar the entry of robbers such measuresuld well turn out to
be counter-productive, in that they might keep outmost of the customers
as well. It will be observed that appellants do noallege a total absence of
guards or a complete lack of any precautions. It ithe failure to

"properly" guard, the failure to take "proper preca utions" to guard upon
which they rely. But, in appellants' declaration, "properly" is but an
adverb and "proper” but an adjective and, as we hae said many times,
naked adjectival or adverbial words, phrases or exygssions can never take
the place of facts. This is not to say however, thalleging a total absence
of guards would have saved the day. Indeed, it hagcurred to us that not
providing armed guards might very well reflect theexercise of sound
judgment rather than negligence. If it is the rationale of the bank that
armed guards might provoke gun-play and that it isbetter to lose cash
than lives, then the total absence of guards woulkkem to be justified.



Id. at 128-29.

Maryland law provides that only where acsglerelationship exists will a private
person owe a duty to another to protect from craha@ssaults by third persons. In
Rock vs. Danley93 Md App. 411, 633 A2d 485 (1993), a case invg\a breach of
promise by an owner and management agent of rerttpérty to investigate a
potential security breach which resulted in anahihtruder assaulting a tenant, the
Maryland Court of Special Appeals articulated 'thesumedduty" theory of
liability in holding that'a personwho volunteers or agrees to do something
to protect another even though there was npreexisting duty to protect, must
exercisereasonable care in doing what was volunteered @yreed to be done."

The case was predicated upongihed samaritan doctrinewhich the Court
indicated has been an integral part of the tortddMaryland.

The case of Rock v. Danlesupra, is problematic in that in theory it impose
potential liability on the part of an owner/occupad malls, retail establishments and
commercial enterprises for improperly providing hsaicurity even though they had
no duty to do so in the first instance.

In_Southland Corporation v. GriffitB32 Md 704, 633 A2d 84, (1993), the
Maryland Court of Appeals held that an owner o¢tait establishment hadegal
duty to come to the assistance of an endangered Imesss visitoron the premise if
there is no risk of harm to the proprietor or gpdoyees. The Court adopted section
314A of the Restatement of Torts Second and embriheeproposition that an
employee of a business has a legal duty to takenafive action for the aid or
protection of a business invitee who is in dangeitenon the businesses premises
provided that the employee has knowledge of thead invitee and the employee is
not in the path of dang€2]

Assumption of Duty

The duty to protect others is set fortfRestatement of Torts 2d, section 314 and
states:

The fact that the actor realizes or should realiz¢hat action on his part is
necessary for another’s aid or protection does naif itself impose upon
him a duty to take such action.
Unless there is some fag#rcreating a duty, an actor has no responsibility to
protect another.
“There is rarely an absolute duty to secure the otér’s protection.”[5]



However, once a party voluntarily rendessistance or protection to another,
they have assumed a duty. Once a duty arises erabdaty is assumed a standard of
care is imposed. This standard is found in thedestent of Torts 2d, section 323,

One who undertakes, gratuitously or for considerabn, to render services
to another which he should recognize as necessapyr the protection of the
other’s person or things, is subject to liability b the other for physical
harm resulting from his failure to exercise reasonble care to perform his
undertaking, if

(a) his failure to exercise such care increases thisk of harm, or

(b) the harm is suffered because of the other’s nance upon the
undertaking.

The theory of voluntary assumption of daiigo applies to third parties. This
position is stated in Restatement of Torts 2dgj@e824A, which states as follows:

One who undertakes, gratuitously or for considerabn to render services
to another which he should recognize as necessapnr the protection of a
third person or this things, is subject to liability to the third person for
physical harm resulting from his failure to exerci® reasonable care to
protect his undertaking, if

(a) his failure to exercise reasonable care increes the risk of such harm,
or

(b) he has undertaken to perform a duty owed by thether to the third
person, or

(c) the harm is suffered because of reliance of treher or the third person
upon the undertaking.

Accordingly, in the State of Maryland th&reer/occupier’s duty to protect
against third party criminal activity under the seint Maryland law is that such an
owner/occupier has a duty to exercise reasonabdefoathe safety of tenant and/or
business invitees. If an owner/occupier knows othigyexercise of ordinary care
should know criminal activity against person orgedy has occurred on the
owner/occupier’s property, the owner/occupier hdstg to take reasonable measures
to protect tenants against these criminal actwitie



In determining whether the measures taketivé owner/occupier were
sufficient, the owner/occupier’s acts can be messonly by the criminal activities
occurring on the owner/occupier’s property and bfol the owner/occupier knew or
should have known and not by those criminal aetisibccurring generally in the
surrounding neighborhood. An owner/occupier haduty to protect invitees against
criminal activity occurring on the public streeBaick v. Acme Mkts., In¢.53 Md
App 151, 456 A2d 47 (1982).

The difficulty with the modern day ruleigapplies to liability of an
owner/occupier for the failure to protect agaihstct party criminal activity is that
liability vel non of the owner/occupier in accordarwith established authority of
premises liability law, depends upon foreseeabilitfoday’s climate everyone can
foresee the commission of crime virtually anywherand at anytime The law as it
presently is enunciated breeds uncertainty as snwine duty to furnish police
protection arises, as well as what measures addygubécharge any such duty.
Furthermore, requiring a business property ownsufiply enough guards to prevent
crime puts the owner in the position of an inswvbkrch is also contrary to the
common law and the established law of premisedit\an the State of Maryland.

The modern day law of premises liability itis being applied, puts the mall
owner/operator on the horns of a dilemma. Liabildythe criminal acts of third
persons is predicated currently on the concepralskeeability. This is so under the
traditional concept of premises liability and soleglal precedent. Premises liability
Is thus established on the owner/operator of naaltscommercial facilities, but it has
absolutely nothing to do with a natural or artdiccondition of the premises, but
rather a public safety function, i.e. protectingibess invitees from the criminal acts
of third parties.

It is suggested that such a duty cannot be predicad logically
on foreseeability, otherwise liability of the owner/ogrator is strict liability in
tort as it is axiomatic that criminal activity is foreseable at any time and at
any place to any person.

Consider the practical consequences obksiieng liability of mall owners and
operators to protect invitees from the criminabaudtthird parties. Such a liability is
non-existent when it comes to public authoritythis liability of mall
owners/operators which is greater than public atttes a fair concept under the law?
It is submitted that such a concept results irbtteakdown of the traditional
negligence concept of negligence predicated upalh dad is the advent of strict
liability in tort on the part of mall owners fordtcriminal conduct of third parties.



At the present time there is no reportesean the State of Maryland that clearly
answers the question of liability of the ownergrdls, retail establishments and
commercial enterprises to protect against thirdypaiminal activity insofar as
establishing a duty to protect its patrons. HowelMaryland has adopted sections of
the Restatement of Torts Second in enunciating igestiability duties, i.e. section
314A of the Restatement was specifically adopte8anthlandCorporation v.

Griffith, supra. However, another section, namely secéidnc®ntravenes the long
existing Maryland law and general rule that a bessnproperty owner has no duty to
protect their patrons. section 344 states thataaredoccupier of property who holds
it open for business purposes is liable for phydieam to patrons caused

by accidental, negligent or intentional harmfulacts of third persons by the failure
of the owner/occupier to exercise reasonable cagéstover that such acts are being
done or are likely to be done or give a warningjadée to enable the visitor/business
invitee to avoid harm or otherwise protect themiragfat [6] In comment f to section
344, it is observed that since the possessor iamotsurer of the visitor's safety,
ordinarily he is under no duty to exercise any cari@ he knows or has reason to
know that the acts of the third persons are oaggyor are about to occur. However,
the Comment points out, the possessor may knowwe leason to know from past
experience that there is a likelihood of conductranpart of third persons in general
which is likely to endanger the safety of the wasiteven though he has no reason to
expect it on the part of any particular individuabmment goes on to state that if the
place or character of the business, or past expariis such that the possessor should
reasonable anticipate careless or criminal conaluthe part of third persons, either
generally or at some patrticular time, he may besuadduty to take precautions
against it and to provide a reasonably sufficiamhber of employees to afford a
reasonable protection.

The bottom line to owners and occupiemnalis, retail establishments and
commercial enterprises is éxpect the unexpectedJnder the current existing law,
negligence can be established for failing to prewadcurity to protect invitees from
the criminal conduct of third parties and may discestablished by the failure to
prevent crime by means of a security force as aaqurence of the improper
provision of security or the failure of the secyfibrce to prevent crime.

Simply stated, the current Maryland lawme of'you're damned if you don't
and you're damned if you do."Such is the concept of liability for the criminalts
of third persons predicated upon a "negligencedstah” In each and every case that
ajury issueis presented, liability is a distinct possibility.

The bottom line and end result is thatemd} enunciated legal standard should
be adopted in the State of Maryland and strictipered by the Courts in order that
liability vel noncan be established as a matter of law.



Since the original publication of this nrédé a more recent opinion authored by
Judge Chasanow of the Unites States District Gaftttte District of Maryland on
July 31, 1995, serves as a significant limitatiorpoemises liability in the State of
Maryland predicated upon the criminal acts of tipedsons. In the Kay Jewelers, et
al. ats Biagase, the owner of the mall, (Equity Property Mmmaent Corp.) a
business owner, (Kay Jewelers), and the mall slgazoimpany, (IPC International
Corporation) all were sued by the survivors of 3ggnley Bias, Jr[/] who was
killed as a consequence of a criminal act of altpgrson while both the assailant and
the victim were exiting the mall after an alteroathad occurred.

The significance of the decision is thatgkiChasanow relied upon two (2)
earlier Maryland cases, namely, Tucker v. KFC Nafdnagement Cp689 F. Supp.
560, 563 (D. Md. 1988) an opinion written by Judiggmeyer and Nigido v. First
Nat'l. Bank of Baltimore 264 Md. 702, 704, 288 A.2d 127 (1972), in makimg
rulings denying the liability of all three (3) def#ants. The Court stated that
Maryland Law is clear that in most circumstancesdhs no special relationship
between a store keeper and its invitee to proberhtfrom the random criminal acts
of third parties.

The case is deemed significant in the Judge Chaseglied heavily upon the
Doctrine of Proximate Causation in denying lialgikigainst all three (3) defendants.
Of particular import is the Court’s language whicticated that “generally a
landowner will not be held liable to its invitees the_randoneriminal actsof a third
party, even if the negligence provided the crimindh the opportunity to perform a
crime, because the particular criminal act is nodé$eeable.” The Court cited Giant
Food, Inc. v. Mitchell334 Md. 633, 640 A.2d 1134 (1994).

Finally, liability was determined in favor of theaurity company on the grounds that
while there was evidence of a contractual respditgifan existence of a duty) the
evidence was insufficient to establish liabilityedicated upon the random criminal
act of the criminal assailant and the failure @& BEaintiff to prove that the negligence
, vel nonof the security company was the proximate causkeobccurrence. The
Court indicated that the evidence did not rise ad@peculation and conjecture.”

The Bias case is viewed as the most sarificase decided on Maryland Law to
be decided in the last decade on the issue ofahidity exposure of the owners and
operators of Malls, retail establishments and comrakenterprises. It represents a
significant decision which imposes a definitiveiliaion on the expanding liability
exposure which has directly resulted from the failof the Judicial system to impose
strict evidentiary and legal standards in this arfegaremises liability.



VI. MANAGEMENT VIS A VIS OWNER/OPERATOR LIABILITY  AND
LIABILITY FOR THE ACTS OF THIRD PARTY CONTRACTORS

In Maryland, the general rule is that arplyer of an independent contractor is
not liable for the negligence of the contractoit®employees. However, the general
rule has been subsumed by a number of common leepégns to the non-liability
for the acts of independent contractors. The exzepfall into three (3) broad
categories:

(1) Negligence of the employer in selecting, insting or supervising the
contractor,

(2) Non-delegable duties of the employer arisingafisome relationship
towards the public or the particular Plaintiff; and

(3) Work which is specifically peculiarly or inhertty dangerous.
In this regard, Maryland has adopted the Restateaféiorts Second.

In the case of Rowley vs. The City of Baltre 305 Md 456, 505 A2d 494
(1986), the Court of Appeals held that while they©@if Baltimore had a non-
delegable duty to maintain the convention center ieasonably safe condition, it was
not liable for injuries suffered by a security gliarhere the independent contractor
was obligated to perform all routine maintenanag r@pairs at the convention center
and evidence permitted finding that the assailaimiayl entrance to the building
through the door the independent contractor knew dedective. The Court held that
the City, as a landowner, was not liable to a sgcguard for failure of the
independent contractor to perform the work thatd contracted to do, i.e.
maintenance and repair for the convention centeg.Qourt held, however, that as to
members of the general public and adjacent landmyttee duty remains a non-
delegable duty providing for liability on behalf thfe landowner, in this case the City
of Baltimore. The Court further indicated that theual concepts of duty owed by a
landowner - employer to an independent contracidrias employees to maintain in a
reasonably safe condition the land upon which thesk or over which they may be
invited to travel to reach their work, remains aita’'he Court indicated that an
employee of an independent contractor injured erethployers premises by reason
of a latent defedtknown to the employer, but not to the contractohis employee)
which existed when the work began, has recoursastghe employer. Similarly, the
Court added, an employee of an independent coatremtited to cross land of the
employer to reach a work place thereon, may recigar the employer for injuries
resulting from the defective condition of the prees within the employer's control
and not within the duties of the contractor to repa




VII. TENANT LIABILITY

Under the clearly defined Maryland law, wlaa owner of real property leases
premises to another and the lessee has full arldsaxe control of the premises, the
owner, as a matter of law, cannot be held liabteafty injuries sustained by a third
party invitee on the leased premises. Under theyldliad law, when land and/or
premises are leased to a tenant, the law of propagards the lease as equivalent to a
sale of the premises for a term. Henley vs. PrBeerge's County305 Md 320, 503
A2d 1333 (1986). Under the Henley Cae= Court indicated that the lessee acquires
an estate in the land and becomes for the timeglimith owner and occupier, subject
to all of the responsibilities of one in possestmthose who enter upon the land and
those outside of its boundaries. Thus, in conneactitth tort liability of mall owners,
retail establishments and commercial enterpriseseiuthe traditional concept of tort
liability the mall owner would not be responsibbe &iny negligent act which took
place totally on leased premises as opposed tootimenon areas. However, in view of
the nature of the modern day mall, it is anticigateat a judicial exception will be
carved out in view of the control over the premiggsrcised by mall owners with
regard to security matters. It is noted, howeversuch judicially recognized
exception has been applied by the Maryland Courts.

VIII. INDEMNIFICATION AND HOLD HARMLESS PROVISIONS

The general rule in Maryland, with resgeandemnification is that in the
absence of any agreement, the Court will applyaative/passive" analysis. Under
this analysis, a party is only entitled to indenwaifion from a co-tortfeasor where a
parties wrongdoing is found to be passive, or sgapnto those of the primary
wrongdoer. Thus, the court will apply a balanciesttto determine if one wrongdoer
is more at fault than the other. If such is theedag primary wrongdoer may have to
indemnify the secondary wrongdoer.

The Maryland Courts have held that partiey reach express agreements
providing for indemnification, however, this genanae is subject to several
important limitations.

The first limitation is the rather cleartcule that a contract of indemnification
will not be construed to indemnify a party agaitsbwn negligence unless the
intention to do so is expressed in those very wordsther unequivacable terms.

IX. RECOMMENDATIONS OF STEPS TO REDUCE LIABILITY
EXPOSURE



In view of the existent Maryland law aneé thgorous duties which have been
ascribed to the owners/occupiers of commercial gntgpthe following
recommendations are made in order to reduce halekposure:

(1) All owners and operators should establish amalement aeasonable
standard of carewith respect to the premises. The standard ofsfawald
encompass all areas of potential liability and tezljgated on a common sense
establishment of duty associated with the carenaaidtenance of the premises.
In recognition of the duty to use reasonable anghary care of the premises,
each business entity or facility should establisti develop a reasonable
standard of care suited to the nature of the pesnisurthermore, it is
recommended that the owners of malls, retail eistainents and commercial
enterprises, join together in order to establisimiform standard of care for

the maintenance of premises, i.e. the creatiom afdustry standard;

(2) The owners and operators of malls, retail éisfaiments and commercial
enterprise, as an industry should set the starafarare applicable generally
otherwise a court or jury will do so. Not only &eurts and juries ill-equipped
to do so but the results are incongruous in tHédrént yard sticks are used to
measure liability on a case by case basis ratla@rdlsingular standard set by
industry predicated upon a reasonable standardref c

(3) A management decision should be madestablishand implementthe
recommended standard of care;

(4) The reasonable standard of care should belissiagh by utilizing a
negligence standard predicated upon the fault ginc#wedded in the
traditional law of premises liability related tcetisondition of the premises;

(5) A common sense approackhould be taken in connection with all risk
management decisions. The number one rule shodet bemmon sense be
your guide;

(6) Customer assistance efforts, as well as fidstraatters should be bifurcated
and kept separate an distinct from claims handimdjreporting;

(7) A proper reporting or claims handling procedisre obtain the customer's
complaints and version of the occurrence and torceand accurately report it
as such;

(8) Security should obtain all available informatioclusive of a complete
description of the customer and the customer'suantanf the incident, as well



as all existing site conditions in order to docutrtee condition of the
premises at the time of the alleged occurrence;

(9) Identify and locate all eyewitnesses to alpart of the occurrence and any
part thereof. This information should include fodlmes, addresses and all
available information inclusive of witness statemsahpossible;

(10) A determination of the condition of the prees®n the date, time and
place of the occurrence, as well as the namesdud@sses of all withesses
thereto should be obtained and recorded as p#reatporting or claims
handling process. The condition of the premisébeatiate, time and place of
the occurrence should be fully documented;

(11) Preserve all available evidence at the scétieeamccurrence and/or
accident local: (a) photographs; (b) measureméotgreserve all physical
evidence;

(12) All security reports and/or incident report®sld be labeled as such and
identified as accident investigation and legal stigation. All documents and
the security report should be label&bnfidential - Prepared

in Anticipation of Litigation" and submitted to legal; Such material also can
be labeledprotected by attorneys work product;"

(13) Establish ditigation contact personinitially for communications with the
insurance carrier and subsequently for litigationrsel. Such a person should
be in charge of all of the security reports thateygrepared in anticipation of
litigation;

(14) Adopt a procedure fanail emergency closuresind/or partial or
segmental mall closures dealing with all mattersafl safety and security
such as fire, criminal activity, catastrophe argl th
like.Emergencyproceduresshould be reflected in all lease agreements and
otherwise deal with segmental closing of the nmabhiider to assure safety
and/or matters of public necessity are authorized,;

(15) Security Survey: It is recommended that a security survey be ualert
with respect to all matters of mall safety and s&gult is recommended that
such a security survey be performed under the adficounsel and that once a
security and safety program has been implementdditbecond security
survey be performed as part of the regular maimemand safety review
policies for the facility. The security and safstyrvey should include all



matters of primary risk inclusive of all existingraitions, natural and
artificial.

X. CONSIDERATION OF STATUTORY LIABILITY AND STANDAR DS

In addition to common law standards whicynmpose liability, certain
statutory provisions exist which serve to imposetsiiability in one form or another
on the owners and operators of malls, retail estatlents and commercial
enterprises.

A. Liability of Landlords and Tenants Under CERCLA

In recent years, the development of a lmidgderal statutory law dealing with
environmental hazards and the imposition of liapfior the existence of these
hazards, has imposed upon landlords and tenarddational group of liabilities that
the parties cannot always avoid by contractual isions or the exercise of due care.
Under theFederal Comprehensive Environmental Respons€ompensation and
Liability Act of 1980 (CERCLA) it gives the Environmental Protection Agency
(EPA), the power to recover its costs in cleanipguhazardous waste site from,
among others, the "owners and operators" of thiétfad his is also known as
the Superfund Law and as amended by tBaperfund Amendment and
Reauthorization Act of 1986 (SARA)both Federal and State Governments have
authority to respond to releases and threatenedses$ of hazardous substances and
thereby protect the public and environment.

The term "hazardous substances" is bradefiped under CERCLA and
accompanying regulations and include toxic polltdahazardous air pollutants under
the Federal Clean Air Act and any "eminently hamasdchemical substance or
mixture". Courts interpreting CERCLA have concludledt the statute allows for the
imposition of joint and several liability among pbtentially responsible parties
(PRP). The Court's construing CERCLA held thatipandentified as responsible
persons in CERCLA section 107(a), atactly liable for the release of a hazardous
substance. Recent judicial decisions have dedit aviange of factual situations
evidencing broad application of the statute forasipg upon landlords and tenants as
"tenants and operators." Liability under CERCLAngposed upon both current
owners and operators and past owners and opeddtfasilities on which a release of
hazardous substance has taken place. Accordinglywaer/operator of a commercial
facility, must constantly police all tenants in erdo prevent the tenant from causing
any environmental impact on the property. Leasageshould require that pre-lease
and post-lease environmental audits of the progertgonducted and under the law
an owner must exercise due care to prevent a témmantcontaminating the property.



The bottom line for owners/operators of cwencial facilities is to make certain
that the tenant is in full compliance with the land that indemnification provisions
protect the owner/operator from liability.

B. The Americans With Disability Act (ADA)

Title 11l of the ADA took effect on Janua®, 1992, and prohibits
discrimination against individuals with disabilgien the "full and equal enjoyment”
of all public facilities and services. Places obltiaccommodation includes places of
lodging, convention centers, cultural facilitiestail sales establishments, service
establishments (such as laundromats, banks andrdoand lawyers' offices) and any
business in which the public is allowed accesss{prably including insurance
companies). It is discriminatory under the ADA #&il to remove structural,
architectural and communication barriers in exgstacilities where such removal is
"readily achievable, easily accomplished, and edraut with little difficulty or
expense. In determining whether removing a strattarrier is readily achievable,
such considerations as the nature and cost of tltification and the size, financial
resources, and type of business are pertinerie Ifémoval of a barrier is not readily
achievable, the goods or services must be madhbleathrough alternative methods,
where doing so is readily achievable.

New facilities must be readily accessibid asable by individuals with
disabilities except where it is structurally imptiaal to do so. Regulations have been
issued by the Architectural and Transportation BesrCompliance Board which
must be utilized prior to making any structural opes.

Title 1l of the ADA may be enforced by tid¢torney General or by private
lawsuit. The Attorney General must investigate claimps and undertake compliance
reviews. Title 111's remedies can include ordetimegalteration of facilities to make
them accessible, monetary damages to aggrievednzeasnd civil penalties of up to
$50,000.00 for a first violation and $100,000.00d0bsequent violations. This
section of the ADA states that "the monetary darsael other such relief as courts
may grant" does not include punitive damages.

C. Occupational Safety and Health Act (OSHA)

In 1970, Congress enacted the WilliamsegeteDccupational Safety and Health
Act of 1970. The stated policy of the Act is towass so far as possible, every man
and woman in the nation safe and healthful workiogditions and to preserve the
nation's human resources. Thus, the purpose of GSkbAeliminate dangerous
conditions in the work place, and to prevent th&t faccident, and it has been said that
avoidance of minor injuries, as well as major oness intended to be within the
purview of the statute. The Act represents a deci® require safeguards for the



health of employees even if such measures sulstgnticrease production costs.
The Occupational Safety and Health Act has bedadtie most revolutionary piece
of labor legislation since the National Labor Rielas Act, and it has been hailed as a
new "bill of rights" for employees, and as for thest part a sound and constructive
law.

OSHA attempts to accomplish its broad dibjes through many means,
including the stimulation of employers and empl®yaeinstitute new, and to perfect
existing programs for providing safe and healtlhfatking conditions, providing that
employers and employees have separate but deparedponsibilities and rights with
respect to achieving safe and healthful workingdtttons; authorizing the Secretary
of Labor to set mandatory occupational standanas;iging continuing occupational
health and safety research, including researchpsyohological factors involved,;
providing training programs; providing an effecteeforcement program; and by
encouraging the states to assume responsibilitpdoupational safety and health to
the greatest extent possible. It is thus clear@&#A provides a broad spectrum of
powers for use by the Secretary of Labor in redyeixposure to hazardous
conditions in the workplace, and that cooperatimorg all levels of government and
the voluntary compliance of both employers and eyg#s are essential ingredients
for success. As with any highly complex legislatiantempered by the forge of
judicial review, only time - and cases - will reVaalicial reaction and philosophy
relating to the statute as particular factual sg#tiarise. The reader is cautioned that
the criminal and civil penalty provisions of thetA&e severe; that the time periods
for contesting or appealing the decisions of tlieotfiating agencies are very short;
and that the rules and regulations promulgatedrud&#A are being frequently
expanded, deleted, or modified.

The Occupational Safety and Health Act®fA (OSHA) is extremely broad in
its coverage. Because of the broad definition ofplyer" under the Act, it has been
estimated that the Act applies to more than fiyen{lion businesses and about sixty
(60) million employees, or about three-fourthsha tivilian labor force. The size of a
business, for purposes of the Occupational SafetyHealth Act, is irrelevant, and
the type of activity of a business is similarlyraf consequence in deciding whether
an employer is covered by the Act.

It has been held, however, that since Gesgjiintent was to protect working men
and women from hazards at their place of employnsestandard promulgated
pursuant to the Act cannot be extended to provideeption for pedestrians or other
non-employees. And OSHA does not apply where a &raskan independent
contractor and not an employee of the owner.



An employer may carry out its statutoryiésithrough private arrangements
with third parties, but if it does so and thoseekiaire neglected, it is up to the
employer to show why he cannot enforce the arraegérhe has made, if he cannot
make this showing he must take the consequencesisufiatther remedy lies against
the private party with whom he has contracted ahds& breach exposes the
employer to liability.

Congress has defined "employer” for purpagehe Act to mean a person
engaged in a business affecting commerce who hpkgees, other than the United
States or any state or political subdivision ofades

Xl. CONCLUSION

One need only step into a courtroom anye/rethe State of Maryland or read
the newspaper in order to recognize that Americaresy is litigious in nature and
the State of Maryland is no exception. The chantamgof premises liability is a
wake-up call to owners and occupiers of property ratail establishments. It is a
business necessity to adopt a defense minded pmlibyrespect to the ownership and
operation of any commercial facility, small or largnd to establish maintenance,
safety and security policies predicated upon thsaoeable procedures founded upon
common sensé&easonably saf@remisesare what the law requires, no more and no
less and nearly every premises liability case dmtisommences with the statement
that whatever the duty upon an owner/occupies, mat an insurer. In Scott vs.
Watson 278 Md 60, 359 A2d 548 (1976), a leading Marylaade in premises
liability, the Court stated:

"Mere ownership of a building does not render the wner liable for the
injuries sustained by [tenants] since the [landlorflis not an insurer of such
person. Rather where a [landlord] leasesseparate gons of a property to
different tenants and reservesinder his control halls, stairways, and other
portions of property used in common by all tenants, he is onlgbliged

to use reasonable diligence and ordinary care to kedjpe portion retained
under his control in a reasonably safe condition."

However, as a consequence of the legatiatds imposed on Owners/Operators
of malls and commercial enterprises and the dptesed upon them and by the
public perception, caused in part by the collatdealelopment of strict liability and
other legal principles imposing strict liability,is submitted that the modern shopping
mail/business facility, is, relatively speakirggquasi-insurer of people and property.
The duties imposed on owner/operators of mallscamimercial enterprises are very
arduous and the standard is very high.



The modern day shopping mail/businessebtyas, relatively speaking, a
reasonably safe place to be. The problem of safetythe shopping mall is not the
safety of the public but tHebility exposure to the owners and operators of the
facility. Most modern shopping malls are safe. Thhich makes them unsafe or
hazardous are people. In the final analysis, tbblpm associated with the ownership
and operation of a mall, retail establishments@rmercial enterprises is protecting
the mall owner/operator from people who are coristattempting to impose liability
on them when it in most instances ought not totexis

Endnotes:

[1]Lamb v. Hopkins 303 Md. 236, 492 A.2d 1297 (1985): Scott v. WajQy8 Md.
160, 359 A.2d 548 (1976); Southland CorporatioBiffith, 332 Md. 704, 633 A.2d
84 (1993).

[2]Southland Corporation v. Griffitrsupra.

[3]The comments to section 314A of the Restaterokamify the rule: Commend (d)
states that the duty to give aid to one who igrilinjured extends to cases where the
illness or injury is due to natural causes, to @a@dent, to the acts of third persons,
or to the negligence of the Plaintiff himself.

[4]The use of the word “factor” refers to a specaationship, contract, custom,
industry practice, regulation, etc.

[5]Restatement of Torts 2d, section 291, comment g.

[6]The Restatement of Torts 2d section 344 providasa possessor of land who
holds it open to the public for entry for his buess purposes is subject to liability to
members of the public while they are upon the f@nduch a purpose, for physical
harm caused by the accidental, negligent or irdaatiharmful acts of third persons
or animals and by the failure of the possessi@xtocise reasonable care to discover
that such acts are being done or are likely todredor give a warning adequate to
enable the visitors to avoid the harm, or otherwasgrotect them against it.

[7]James (Jay) Stanley Bias, Jr., is the brothéreof Bias, who was the Maryland
basketball player who died of a drug overdose 8519
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