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INTRODUCTION



This publication contains a Mid-Atlantic RegionalTand Insurance Law survey which addresses the
applicable law in those areas of particular intet@she liability insurance industry, for Marylaritie
District of Columbia, Virginia, New Jersey, DelawaPennsylvania, and West Virginia.

The survey is prepared by the law firmSdunders & Schmieler, P.C., whichs been principally
engaged as defense counsel for the Insurance tgpdasover Fifty (50) years. The firm is actively
involved in providing general legal representatimial and litigation services, inclusive of insnca
defense cases and litigation, insurance coveraglgsas and litigation, general tort and contraability
defense cases, personal injury defense litigagimmgucts liability defense litigation, premiseiidy
defense litigation, construction defense litigatimniellectual property and advertising injury defe
litigation, environmental litigation, toxic chemid#igation, toxic fume and contamination claims,
occupational illness claims, discrimination claimstporate and commercial law, and class action
defense litigation.

All firm counsel constitute a team of experienceslirance defense litigators who have worked ireclos
association with Insurance adjusters and Insurpacgnnel on a day-to-day basis for many years in
connection with the representation of the interef&snumber of major carriers. The firm is oneoly

a select number of law firms to be listed in theurance Defense Section of the Bar Register of
Preeminent Lawyers and is a recipienMzrtindale-Hubble'sesteemed "AV" Rating -- the "A"
signifying the highest level of legal ability arttet"V" denoting very high adherence to the legal
profession's standards of conduct, ethics, reitgbdnd diligence. The firm is also listedAM Best's
Directory of Recommended Insurance Attorneys andséets
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[.  LIMITATION OF ACTIONS
A. MARYLAND

According to 8§ 5-101 of the Court's Judicial Pratiegs Article of the Maryland Annotated Codegil
action at law shall be filed withitthree (3) yearsfrom the date it accrues unless another provisidgheo
Code provides a different period of time within wlinian action can be commenget.Thus, unless a
specific exception applies, all civil actions mbstfiled within three years. The most noticeable
exceptions to the three year rule arewvalve (12) yearstatute of limitations on promissory noteor
otherinstrument under seal,bond, judgment, recognizance or contracts undéZled he statute of
limitation for adversepossessioris twenty (20) yearsi3] As for assault, libel, andslander, all actions
shall be filed withirone (1) yearfrom the date it accrugs] An action for damages for injuries arising
out of the failure to render professional serviogshealth careprovider shall be filed within the earli
of five (5) yearsof the time the injury was committed three yearsof thedate theinjury was
discovered[s] If the claimant was under the age of eleven (1ih@time the injury was committed, the
time limitation prescribed shall commence whendlaégmant reaches the age of eleven (11) ygars.
Finally, according to the Commercial Law Articletbk Maryland Annotated Code § 2-725 an action for
breach of any contract for sale must be commendgtbaviour (4) yearsafter the cause of action has
accruedz] Therefore, for the most part, unless the casehmeg one of the aforementioned exceptions,
the statute limitations fagivil actionsis three (3) years.

B. DISTRICT OF COLUMBIA
The District of Columbia has the following limitatis on actions:
A. Negligence: For personal injury or property damage the litotaisthree (3) years[8]

B. Intentional Torts: For libel, slander, assault, battery, mayhem, wougdnalicious
prosecution, false arrest or false imprisonmentithgation period isone (1) year;[9]

C. Intentional Infliction of Emotial Distress: Court looks at the acts underlyiregdlleged
infliction to determine the applicable statuteiofitations{10]

D. For theecovery of lands,or tenementst5 years[11]

E. For the recoverymérsonal property or damages for its unlawful detentiotiree (3)
yearsj12]

F. Forstatutory penalty of forfeiture:one (1) year[13]

G. On aexecutor'sor administrator's bond: five (5) years on any other bond or single bill,
covenant, or othanstrument under seal: twelve (12) year§i4]

H. Onsmple contract, express or impliedhree (3) years[15]
I.  For which a limitation is natherwise specifically prescribethree (3) years[16]

J. And for the recoveryddmagesfor an injury to real property frotoxic
substancesdncludingasbestos: five (5) yearfrom the date thijury is discoveredor with reasonable
diligence should have been discovefed.



K. For claims under theiform Commercial Code: Four (4) years
C. VIRGINIA
Virginia has the following limitations for actions:

A. Five (5) yearsfor claims involvingproperty damage (whether personal or redl)g] claims
by parents fomedical expenses incurred by minor$19] claims forbreach of written contracts which
is not otherwise specifigdo]

B. Four (4) yearsfor claims involvingbreach of contract for sale of goodsinder the
Uniform Commercial Codg1]

C. Three (3) yearsfor claims involvingbreach of oral or implied contracts Implied
contracts include contracts for indemnificatiorcontribution[22]

D. Two (2) yearsfor claims involvingpersonal injury andfraud.[23]
D. NEW JERSEY
New Jersey has the following limitations for acst
A. 1 year- Libel, slandef24]
B. 2 years- Negligence/Personal injuri¢zg] wrongful deattj26] discrimination

C. 6 years-Trespass, tortious injury to real or personapprty, conversion, tortious injury to
the rights of another, non-U.C.C. contract claigmg.

D. 10 years- Damages for injury from unsafe condition of imypement to real proper{gs]
E. 20 years-Real estate or rents recovézry]
E. DELAWARE
Delaware has the following limitations for actions:
A. 1 year- Notice to City of Wilmington of action againsi#o]
B. 2 years-Wrongful death, personal injury, property damgé;medical malpracticgg2]
C. 3 years-Trespass, Trespass to Chat{ess.
D. 4 years-Leases and U.C.C contra¢sg]
E. 6 years-Promissory Notegs]
F. PENNSYLVANIA

Pennsylvania provides for the following limitatioos actions:

A. 6 months-Action against State for injury to person or pnpgs6]
B. 1year-Libel, slander, invasion of privacy, actions omts[37]

C. 2 years-Assault, battery, false arrest, malicious proienyabuse of process, personal
injury/negligence, personal injury/property daméagsed in negligence or other tort, injury or dezth
person caused by exposure to asbgsgis.



D. 4 years - Contracts/U.C.€39]

E. 5 years-Revival of a judgment lien on real property; sfiegierformance of a contract for
sale of real property or for damages for noncomgkatherewith40]

F. 6 years-General statute of limitations (Any civil action groceeding which is neither
subject to another limitation specified in this shidipter nor excluded from the application of aqubof
limitation by section 5531 (relating to no limitasi)) [41]

G. 20 years- execution against personal property after theyesftthe judgment; writings
under seal42]

H. 21 years-Possession or payment of charges relating topreplerty[431
G. WEST VIRGINIA
West Virginia Code 855-2 et segrovides for the following limitation of actiomd suits:

A. 2 years- Wrongful death, personal injury, injury to reslpersonal properti4] survival,
medical malpracticgt5s]

B. 4 years- U.C.C./Contrac[46]

C. 10 years- Recovery of landg7] Deficiencies, injuries or wrongful death resultingm
any improvements to real propef#g]

. ACCRUAL
A. MARYLAND

As to accrual, the question of when a cause obaetccrues is a judicial one to be decided by inariC
and not the trier of fag#9] Generally limitations against a right or a caakaction begins to run from
thedate of the wrong. However, there are a number of causes of acti@tsttis not immediately
apparent to the Plaintiff at the time the wrong wasmitted that damage has occurred. Under these
types of situations, Maryland has held thatdlseovery ruleis applicablg50]

B. DISTRICT OF COLUMBIA

In the District of Columbia the Statute of Limitatis ordinarily begins to run from the timendtich

all of theelementsof thePlaintiff's cause of actionexist[51] In D.C., actions on eontract begin to
run from the time obreach[52] The limitations period under the District of Colbia's three (3) year
limitations period for negligence begins to run whiee Plaintiff suffergnjury .[53] In determining whe
a legal malpractice claim accrues, the Distric€ofumbia follows theinjury rule" under which claim
for legal malpractice accrue when the Plaintifffete actual injury and not when the act causing the
injury occursi54]

C. VIRGINIA

A cause of action in Virginia accrues at the timhéhe injury and not at the time of discovery, eptcir
limited situations involving medical malpracticesea and claims involving fraud. The statute of
limitations does not begin to run for a minor uttié minor has reached the age of eighteen (18)thwit
exception of medical malpractice cases involvingars[55]

D. NEW JERSEY

New Jersey courts hold that a tort action accraesvhen the tortious conduct occurs, but wher



consequential injury or damages ocdasg. New Jersey also abides by the discovery rule, witilth the
statute of limitations until the plaintiff becomaware of the injury or should have become awatbef
injury.[57] The discovery rule does apply to medical malpcactase 58]

E. DELAWARE

The cause of action in a tort cases accrues aintieeof injury[59] The Delaware courts subscribe to the
“"inherently unknowable injury" theory, which totise statute of limitations until the injury manifes

itself or becomes ascertainalpde] The Delaware courts also adhere to the continuaggigence theory
which allows the action to accrue when the negligesndg61]

F.  PENNSYLVANIA

The general rule in Pennsylvania is that the cafisetion accrues at the time an act or omissi@uisc
The exception to this rule appears when the injurgamage is sustained after the act or omisgas, t
the action accrues when the damage and injuryustaised62] A medical malpractice case based on
informed consent accrues at the time the medicalgaiure is performed, unless fraud or active
concealment is pleaded and proyezi. The subsequent continuance of the wrong cannog sernwoll the
running of the statute of limitations on the earigury of which the plaintiff has knowledge4]

G. WEST VIRGINIA

West Virginia has adopted the discovery rule witbpect to applicability of limitations periods and
applicable limitations periods do not begin to tumil plaintiff knows or by the exercise of dueigédnce
should know that he has been injured, and theiigenftthe person or persons responsjbi.

[ll.  NON-SUITS
A. MARYLAND

In Maryland there is no automatic dismissal or alo@atic non-suit after the cause of action issiie.
According to Rule 2-506 of the Maryland Rules ofiCiProcedure, a Plaintiff may dismiss an action
without leave of court by filing a Notice of 8inissal at any time before the adverse party filreAnswe
or a Motion for Summary Judgment or by filing apstation of Dismissal signed by all parties whoéav
appeared in the action. Otherwise, the Plaintdf/rdismiss an action only by Order of Court andrupo
such terms and conditions as the Court deems prdyrdess otherwise specified in the Notice of
Dismissal, a dismissal is without prejudice. UByahe first voluntary dismissal is without prejad,

and the second voluntary dismissal is with prejedic

B. DISTRICT OF COLUMBIA

The is no automatic dismissal or a rent of an action once one has been filed in Difd. the parties a
at issue. Voluntary Dismissal in D.C. is set fartD.C. Superior Court Rule 486]

C. VIRGINIA

In Virginia, a plaintiff has an absolute right tke a nonsuit to an action once it has been fiked.
plaintiff may take a non-suit before a motion okt the evidence has been sustained or beforjere
retires from the bar or before the action has lsedmitted to the court for decisigsy]

If a plaintiff suffers a voluntary nonsuit as gcebed in § 8.01-380, the statute of limitationtgw
respect to such action shall be tolled by the cont@eent of the nonsuited action, and the plaintky
recommence his action within six months from thie dd the order entered by the court, or within the
original period of limitation, or within the limiteon period as provided by subdivision (B)(1) (a@ntng
to death of person entitled to bring a personabagtwhichever period is longgss]



D. NEW JERSEY

New Jersey allows plaintiffs to dismiss actic A plaintiff may dismiss an action without prejadiat

any time before the plaintiff is served by a resgpom pleading or by filing a stipulation of disnmass
signed by all the parties appearing in the aden.Otherwise, a plaintiff cannot dismiss a casehouit
leave of Courfz0] If a plaintiff files a new suit based on the sazaese of action and against the same
defendant, the defendant can move for costs gittdous suif71]

E. DELAWARE

The plaintiff can dismiss an action without prepalbefore any response by the adverse party ality

a stipulation with all parties after a responspravided[72] A defendant may move to dismiss a case
under this rule if the plaintiff fails to prosecuiedoes not comply with these Rufg3] The Court may

on its own or on any other party's motion dismisase if it is found that a party has failed toggihtly tc

prosecute the actidi4]

F. PENNSYLVANIA

In Pennsylvania, a discontinuance is the exclusigéhod of voluntary termination of an action by a
plaintiff before the commencement of triab] Formal application for a discontinuance to then€es
not required. After a discontinuance, a plaintifiy proceed on the same cause of action upon the
payment of costs of the former actiga] Voluntary non-suit is the exclusive method fog giaintiff to
voluntarily terminate an action during triglz] A plaintiff may not obtain a voluntary non-suiithout
leave of court upon good cause shown and cannst @dter the close of all the eviderzg]

G. WEST VIRGINIA

An action may be dismissed by the Plaintiff bynigia Notice of Dismissal prior to the filing of an
Answer or Motion for Summary Judgment by the Degeridwhichever occurs first, or by filing a
Stipulation of Dismissal signed by all partjgg] A matter may be dismissed for failure of a plifitid
prosecute upon motion of the Defendant; such aidgsahoperates as an adjudication upon the
merits[80] Unless otherwise stated in the notice of disnhigsatipulation, the dismissal is without
prejudice, except that a notice of dismissal ogaras an adjudication upon the merits when filed by
plaintiff who has once dismissed in any court & thnited States or of this or any other state éinrac
based on or including the same clagti

IV. RESPONSIVE PLEADINGS
A. MARYLAND

According to Maryland Rule 2-321, a party shak fin answer to a complaint withtirty (30)
daysafter being served. If the Defendant is servedidatof the State or if the Defendant is a
Corporation the time is extendeddiaty (60) days. As for motions, a response shall be filed
withinfifteen (15) days.

B. DISTRICT OF COLUMBIA

A responsive pleading to a Complaint in D.C. muesfiled within20 daysafter the service and summic
on the Defendant under D.C. Sup. Ct. Civ. R. )2 (a

C. VIRGINIA

Under Virginia Rule 3:5 a Defendant has 21 dayerdfte filing of a mtion for Judgment in which to fi
a responsive pleading. A Defendant's failurel®odiresponse within this time period will resulthe
defendant being in default.



___D. NEW JERSEY

In New Jersey, the defendant must answer a comaathfile any counterclaim within 35 days after
service on the defendant. N.J. Rule 4:6-1. Failarespond or deny allegations is considered an
admission. See N.J. Rule 4:5-5.

___E. DELAWARE

Time to file responses to pleadings in Delawagoigerned by the Rules of each Court. Superior Cour
Civil Rules require a responsive pleading to bedfivithin twenty (20) days after service of proceSse
Rule 12. The same deadline applies to the Couthaincery._Se€ourt of Chancery Rule 12.

__F. PENNSYLVANIA

A responsive pleading in Pennsylvania must be filétin twenty (20) days after service of the
preceding pleading, and a defendant outside ti#& bas sixty days to responda. R. C. P. No. 1026,
Pa. C.S.A.

_G. WEST VIRGINIA

The Federal Rules of Civil Procedure form the bakthe service of process rules in West Virginighw
some modifications. An Answer is due within twe(29) days from the date of service. If service is
made on an agent, a responsive pleading mustdakevithin thirty (30) days. WV R. R.C.P. 12.

V. STATUTE OF REPOSE FOR IMPROVEMENTS TO REAL PROPERTY
___A. MARYLAND

According to 8§ 5-108 of the Courts Judicial Procegsl Article of the Maryland Annotated Code, no
cause of action for damages accrues and a perspnahgaeek contribution or indemnity for damages
occurred when wrongful death, personal injury,njury to real or personal property resulting frdme t
defective and unsafe condition of an improvememesd property occunsiore than twenty (20)
yearsafter that the entire improvement first becamelatsée for its intended use. A cause of action for
damages does not accrue and a person may nota@ebwation or indemnity from any architect,
professional engineer, contractor for damages ieduvhen wrongful death, personal injury or injtmy
real or personal property, resulting from the di¥ecand unsafe condition of an improvement to real
property, occurs more than 10 years after the tthatentire improvement became available for its
intended use. Upon accrual of a cause of activaction shall be filed within (3) three years.isTh
section does not apply if the defendant was inagtassession and control of the property as owner,
tenant, or otherwise when the injury occurred. afise of action for an injury described in this mect
accrues when the injury or damage occurs.

__B. DISTRICT OF COLUMBIA

DC Code § 12-310 entitled "Actions arising of Death or Injury caused by Defective or Unsafe
Improvements to Real Property" states that actjang®Iving recovery for damages for personal igjur
injury to real or personal property, or wrongfubtieresulting from the defective or unsafe conditid
an improvement to real property, and for contrimitbn indemnity which is brought as a result ofhsuc
injury or death, shall be barred unless in the gdsere the injury is the basis of such action, sopiry
occurs within thaéen (10)year period beginning on the date the improvement was subathnti
completed, or in the case where death is the bésisch action, either such death or the injuryites
in such death occurs within such ten (10) yearogeri

___C. VIRGINIA



An action for recovery of injury to property or foodily injury arising out of a defective or unsafe
condition of an improvement to real property mustblbought against the individuals designing or
constructing the improvements to real property wniftve (5) yearsfrom the date of performance of si
service. Va. Code Ann. §8.01-250.

__D. NEW JERSEY
New Jersey's Statute of Repose is codified in NAJZA:14-1.1, which states as follows:

No action whether in contract, in tort, or othemvie recovery damies for any deficiency in the design,
planning, supervision or construction of an improeat to real property, or for any injury to propert
real or personal, or for an injury to the persarfpo bodily injury or wrongful death, arising oot the
defective and unsafe condition of an improvememesd property, nor any action for contribution or
indemnity for damages sustained on account of Byahy, shall be brought against any person
performing or furnishing the design, planning, sujgon of construction or construction of such
improvement to real property, more thEhyearsafter the performance or furnishing of such sewvice
and construction. This limitation shall not apfdyany person in actual possession and controvag
tenant, or otherwise, of the improvement constittihe proximate cause of the injury or damage for
which the action is brought.

The discovery rule is not applicable to this setubeeStix v. Greenway Devel. Co., Ind.85 N.J.Supe
86, 447 A.2d 577 (1982); Hudson County v. Termibahst. Corp.154 N.J. Super. 264, 381 A.2d 355
(2977).

___E. DELAWARE

Statute of Repose is recognized in the State civizaie. 10 Del. C.A. § 8127. The statute does not
allow a cause of action based on contract, tootloerwise for damages, contribution, or indemntfara

resulting from injuries person or property duehe tonstruction of improvements to real propertgraf
the expiration osix (6) yearsfrom whichever of the following dates shall be st

a. The date of purported completion of all the woeiked for by the contract as provided by the it
if such date has been agreed to in the contrasit;its

b. The date when the statute of limitations comrasrio run in relation to the particular phassegmer
of work performed pursuant to the contract in whiod alleged deficiency occurred, where such date f
such phase or segment of work has been specifigadlyided for in the contract itself;

c. The date when the statute of limitations comrasrio run in relation to the contract itself wheuneh
date has been specifically provided for in the @msttitself;

d. The date when payment in full has been recdiyetthe person against whom the action is brought fo
the particular phase of such construction or ferghrticular phase of such designing, planning,
supervision, and/or observation of such constraaiomanner of such construction, as the case may b
in which such alleged deficiency occurred;

e. The date the person against whom the actiormigght has received final payment in full, undex th
contract for the construction or for the designiplgnning, supervision, and/or observation of
construction, as the case may be, called for byraci)

f. The date when the construction of such an imgmeent as called for by the contract has been
substantially completed;

g. The date when an improvement has been accgsgaovided in the contract, by the owner or



occupant thereof following the commencement of saohstruction;

h. For alleged personal injuries also, the datmnuwphich it is claimed that such alleged injuriesrev
sustained; or after the period of limitations pd®d in the contract, if the contract provides saigeriod
and if such period expires prior to the expiratodi2 yearsfrom whichever of the foregoing dates is
earliest.

___F. PENNSYLVANIA
42 Pa.C.S.A. § 5536 states:

a. General rule.--Except as provided in subseghbpra civil action or proceeding brought agaensy
person lawfully performing or faishing the design, planning, supervision or okes@gon of constructior
or construction of any improvement to real propentyst be commenced withir? yearsfter completiol
of construction of such improvement to recover dgesdfor:

(1) Any deficiency in the design, plargisupervision or observation of construction or
construction of the improvement;

(2) injury to property, real or persoraising out of any such deficiency;
(3) injury to the person or for wrongfldath arising out of any such deficiency;

(4) contribution or indemnity for damagesstained on account of any injury mentioned in
paragraph (2) or (3).

b. Exceptions.--

(1) If any injury or wrongful death shattcur more than ten and within 12 years after detigm
of the improvement a civil action or proceedinghmtthe scope of subsection (a) may be commenced
within the time otherwise limited by this subchaptaut not later than 14 years after completion of
construction of such improvement.

(2) The limitation prescribed by subsewct{a) shall not be asserted by way of defensepy a
person in actual possession or control, as owaeant or otherwise, of such an improvement atithe t
any deiciency in such an improvement constitutes the jpnate cause of the injury or wrongful death
which it is proposed to commence an action or pFdite).

_G. WEST VIRGINIA

The West Virginia Code provides that all actionsgersonal injury or property damage must be brough
within two (2) yearsfrom the date of accrual. However there is aoHiéects and builders statute”
which limits the time within which actions can b®bght against architects, engineers, and othetwin
construction industry for construction of or impeowents in real property ten (10) yearsafter the
performance of such services or construction. \&/.Gbde § 55-2-6a. Under the Statute of Repose a
cause of action is foreclosed after ten (10) yafies the improvement is made regardless of when th
injury occurred._Gibson v. W. Va. Dept. of Highvgagt06 S.E. 2d 440 (W. Va. 1991).

VI. STACKING OF UNINSURED MOTORIST BENEFITS
A. MARYLAND

Under 8 19-513 of the Maryland Code, no person reagver uninswd motorist coverage for more tr
one motor vehicle liability policy or insurer intleér a duplicate or supplemental basis. The phrase
"duplicative" as used in the statute means payinefotl, twice or more for the same claim, whileeth



term "supplemental” is more inclusive and referattempts to fill the deficiencies in the uninsured
motorist coverage for the primary policy by claigniander a second policy. Under either term, ater
claim for policy limits has been paid under thevary policy, recovery under a secondary policy is
prohibited.

B. DISTRICT OF COLUMBIA

Under DC Code § 35-2102 (27), "stacking" is defiasd'a legal procedure wherein the limits of ligpil
applicable to a single motor vehicle policy of irece are added to the limits of liability of albtar
vehicles which may be insured by one motor veHialglity policy of insurance involved in one
accident." Underinsured motor vehicle coveraggenibC Code 8§ 35-2106 (c-1) states that insurance
that includes underinsured motor vehicle coveragg imclude terms and conditions

thatpreclude stacking of underinsured motor vehicle coveragarthiermore, DC Code §31-2407 states
that "Any Motor Vehicle policy of insurance may inde terms and conditions that preclude stacking of
uninsured motor vehicle coverage." Thus, it app#aat stacking in some instances is permitteden t
District of Columbia unless the specific policyingurance precludes such stacking.

In the District of Columbia, if more than one exe@slemnity policy applied to give claim arisingt @d
asbestos exposure, thermal insulation manufactordd designate which policy's limits would appty i
that case, but it could not "stack” policy limig] In situations in which the District of ColumbiaN
Fault Motor Vehicle Insurance Act and the Disto€Columbia Workers' Compensation Act applies
benefits payable under Workers' Compensation ameapy over benefits payable under no fault. Thus,
personal injury protection benefits must be paidl®elf-insured employer only if benefits paid unde
Workers' Compensation do not accord an injuredviddal the full measure of recovery he would ree
from PIP benefit$83]

___C. VIRGINIA

Under Virginia law, insureds may stack uninsuredarist coverages on separate policies. Bgant v.
State Farm Mut. Auto. Ins. Go205 Va. 897, 140 S.E.2d 817 (1965). Policy prawvisithat preclude an
insured from claiming liability and uninsured masbicoverage under the same policy are void asagai
public policy. SedNationwide Mut. Ins. Co. v. Hilk47 Va. 78, 439 S.E.2d 335 (1994).

As a general rule stacking is not permitted witHtiple coverages on the same policy even though
separate premiums are paid, so long as the padietams clear and unambiguous language precluding
the stacking.SeeGoodville Mut. Cas. Co. v. Bor/@21 Va. 967, 275 S.E.2d 625 (1981).

___ D. NEW JERSEY

The New Jersey legislature has expressly statédhbatacking of uninsured motorist coverage pesic
is prohibited. NJ Legis. Ch. 89, § 89 states Hovis:

Uninsured and underinsured motorist coverage peohfdr in this section shall not be increased by
stacking the limits of coverage of multiple mot@hicles covered under the same policy of insuraoc
shall these coverages be increased by stackingritte of coverage of multiple policies availabtethe
insured. If the insured had uninsured motoristecage available under more than one policy, any
recovery shall not exceed the higher of the applechmits of the respective coverages and thevego
shall be prorated between the applicable coveragdise limits of each coverage bear to the tottef
limits.

___E. DELAWARE

In Delaware, an insurer is statutorily requiredti@r uninsured coverage to all insured, who havigla
to reject that aspect of the policy. 18 Del. B3992. Delaware law does not permit stacking of



uninsured vehicle coverage. "The affording of lasge under this action to more than one (1) pesson
to more than (1) vehicle shall not operate to iaseethe limits of the insurer's liability. 18 DEL 8§
3902(c). When 2 or more vehicles owned or leased by penssiding in the same household are ins
by the same insurer or affiliated insurers, thatfirof liability shall apply separately to each ia as
stated in the declaration sheet, but shall notexktlee highest limit of liability applicable to aty
vehicle. 18 Del. C. § 3902(c).

__F. PENNSYLVANIA

Pennsylvania allows for the stacking of uninsuredetage benefits. S&® Pa. C.S.A. 1738. When
multiple policies exist, the policy covering theni@e occupied by the injured person is first exdtad.
After the exhaustion of the first policy, the padis covering other motor vehicles but under whih t
injured person is insured are looked to for recpve3eer5 Pa. C.S.A. § 1733. Pennsylvania allows the
insured to waive his right to stacking the limifscoverage and purchase coverage which statesnihis |
for the vehicle. In exchange, the insured recease=duced premium rate which reflects the difiecos

of coverage. 75 Pa. C.S.A. 8§ 1738. The recovebpth underinsured and uninsured benefits for the
same accident is barred. Erie Ins. Exchange vidlam 621 A.2d 656, 423 Pa. Super. 524 (1993).

__G. WEST VIRGINIA

The West Virginia Uninsured Motorist Statute makesmention of priority in primary coverage or
stacking. The liability of two (2) insurers under two (2) ks should be evenly divided, and an inst
simultaneously covered by two (2) uninsured mopmicies may recover on both policies up to the
limits of liability in each or the amount of judgmtewhichever is less. W. Va. Code 8§ 17 [tlseq.

VIl.  SERVICEOF PROCESS
A. MARYLAND

Service of process may be made by (1) deliverirthegerson to be served a copy of the summons,
complaint, and all other papers filed with it; (Pbhe person to be served is an individual, byieg a

copy of the summons, complaint, and all other papkyd with it at the individual's dwelling house

usual place of abode with a resident of suitabéeaygl discretion; or (3) by mailing to the persobé
served a copy of the summons, complaint, and béirqpapers filed with it by certified mail request
"Restricted Delivery--show to whom, date, addressetivery.” Service by certified mail under is
complete upon delivery. Service outside of Marylaray also be made in the manner prescribed by the
court or prescribed by the foreign jurisdictioméhsonably calculated to give actual notice.

When proof is made by affidavit that a defendarst &zted to evade service, the court may order that
service be made by mailing a copy of the summarraptaint, and all other papers filed with it to the

defendant at the defendant's last known residemtel@livering a copy of each to a person of sustabl

age and discretion at the place of business ddéfendant.

When proof is made by affidavit that good faithoef to serve the defendant have not succeeded and
service is inapplicable or impracticable, the cooaty order any other means of service that it deems
appropriate in the circumstances and reasonaktyledétd to give actual notice. Maryland Rule 2-121

Service is made upon an individual by serving tividual or an agent authorized by appointmeryor
law to receive service of process for the individugervice is made upon an individual under diggbi
by serving the individual and, in addition, by sagvthe parent, guardian, or other person havimg ca
custody of the person or estate of the individualar disability.

Service is made upon a corporation, incorporatedaation, or joint stock company by serving its
resident agent, president, secretary, or treaslirine corporation, incorporated associationoant



stock company has no resident agent or if a gaoitid dtempt to serve the resident agent, president,
secretary, or treasurer has failed, service maydde by serving the manager, any director, vice
president, assistant secretary, assistant treasurather person expressly or impliedly authorized
receive service of process.

Service made upon a general partnership suedgnatg name in an action pursuant to the Maryland
Code, Courts Article, 8 6-406 by serving any geheastner.

Service is made upon a limited partnership by serits resident agent. If the limited partnerdhég no
resident agent or if a good faith attempt to séineeresident agent has failed, service may be mpde
any general partner or other person expressly pliegly authorized to receive service of process.

Service is made upon a limited liability partnepshy serving its resident agent. If the limiteabiiity
partnership has no resident agent or if a goot &itempt to serve the resident agent has faiédice
may be made upon any other person expressly orddiplauthorized to receive service of process.

Service is made upon a limited liability companydayving its resident agent. If the limited liayil
company has no resident agent or if a good faithhqit to serve the resident agent has failed, servi
may be made upon any member or other person ekpogsmpliedly authorized to receive service of
process.

Service is made upon an unincorporated associstied in its group name pursuant to Maryland Code,
Courts Article, § 6-406 by serving any officer oember of its governing board. If there are noceifs
or if the association has no governing board, sermay be made upon any member of the association.

Service is made upon the State of Maryland by sgrthe Attorney General or an individual designated
by the Attorney General in a writing filed with tidderk of the Court of Appeals. In any action ekiag
the validity of an order of an officer or agencythit State not made a party, the officer or agesta}l
also be served.

Service is made on an officer or agency of theeStdMaryland by serving (1) the resident agent
designated by the officer or agency, or (2) thewtey General or an individual designated by the
Attorney General in a writing filed with the Cleok the Court of Appeals. If service is made on the
Attorney General or a designee of the Attorney Garand the officer or agency is not ordinarily
represented by the Attorney General, the Attorneydgaror designee promptly shall forward the pro
and papers to the appropriate officer or agencarydnd Rule 2-124.

Service of process may be made by a sheriff or dgnapetent private person, 18 years of age or polder
including an attorney of record, but not by a paotyhe action. All process requiring executiohest
than delivery, mailing, or publication shall be exed by the sheriff of the county where executakes
place, unless the court orders otherwise. Whestikéff is a party to or interested in an actioras to

be disqualified from serving or executing procéiss,court, on application of any interested partgy
appoint an elisor to serve or execute the proc€hs. appointment shall be in writing, signed bydge,
and filed with the clerk issuing the process. €h&or has the same power as the sheriff to sarve o
execute the process for which the elisor was appiand is entitled to the same fees. Marylane Rull
123.

An individual making service of process by deliverymailing shall file proof of the service witheth
court promptly and in any event within the timeidgrwhich the person served must respond to the
process. The proof shall set out the name of ¢éneom served, the date, and the particular plage an
manner of service. If service is by certified meike proof shall include the original return rgxteilf
service is made by an individual other than a #héhie individual shall file proof under affidavithich
shall also state that affiant is of the age of d8wer.



An individual making service of process pursuantiaryland Rule 2-122 shall file with the court pfoo
of compliance with the Rule together with a copyre publication or posted notice promptly andny a
event within the time during which the person netifmust respond. The certificate of the publisher
constitutes proof of publication.

When process requires for its execution a methlerdhan or in addition to delivery or mailing, or
publication or posting pursuant to Maryland Rul&22, the return shall be filed in the manner piibscr
by rule or law promptly after execution of the pees.

An individual unable to make service of procesadnordance with these rules shall file a returscam
thereafter as practicable and in no event latar tba days following the termination of the valydif the
process. A return shall include a copy of the pssdf served and the original process if not serua
every instance the return shall be filed with thartissuing process. In addition, when a writ of
attachment, a writ of execution, or any other @&gainst property is executed in another countgtam
shall be filed with the court of that county.

Failure to make proof of service does not affeetwualidity of the service. Maryland Rule 2-126.
__B. DISTRICT OF COLUMBIA

A summons shall be served together with a coph@tbmplaint and initial order. The plaintiff is
responsible for service of a summons, complaintiaitidl order within the time allowed and shall
furnish the person effecting service with the neagscopies of the summons, and complaint andhiniti
order.

Service may be effected by any person who is matrty and who is at least 18 years of age. At the
request of the plaintiff, however, the Court masedi that service be effected by a United Statesimad,
deputy United States marshal, or other personfameofspecially appointed by the Court for thatgmse
Such direction shall be made only (a) when sengite be effected on behalf of the United Statearor
officer or agency thereof, or (b) when the Cowsties an order stating that service by a UnitecgStat
marshal or deputy United States marshal or a pesgecially appointed for that purpose is required i
order that service be properly effected in thatipalar action.

As to any defendant described in subdivision @)(l4), or (j) of Rule 4, service also may be efésl by
mailing a copy of the summons, complaint and ihdraer to the person to be served by registered or
certified mail, return receipt requested.

As to any defendant described in subdivisions({edr (h) of Rule 4, service may be effected byiling

a copy of the summons, complaint and initial oftgefirst-class mail, postage prepaid, to the person
served, together with two copies of a Notice andndevliedgment conforming substantially to Form 1-A
and a return envelope, postage prepaid, addresskd sender. Unless gooause is shown for not doi
so, the Court shall order the payment by the atyed of the costs incurred in securing an altemma
method of service authorized by this Rule if thespa served does not complete and return within 20
days after mailing, the Notice and Acknowledgmdmiegeipt of the summons.

Unless otherwise provided by law, service uporndividual from whom an acknowledgment has not
been obtain and filed. other than an infant omamompetent person, may be effected in any paheof t
United States:

(1) pursuant to District of Columbia law, or thevlaf the state or territory in which service isesffed,
for the service of a summons upon the defendaau iaction brought in the courts of general jurisdic
of that state or territory; or

(2) by delivering a copy of the summons, complaimd initial order to the individual personally or b



leaving copies thereof at the individual's dwelllr@use or usual place of abode with some person of
suitable age and discretion then residing therebyalelivering a copy of the summons, complaird an
initial order to an agent authorized by appointnary law to receive service of process. Unless
otherwise provided by applicable law, service uporindividual from whom an acknowledgment has
been obtained and filed, other than an infant dneompetent person, may be effected in a place not
within the United States:

(1) by any internationally agreed means reasoneddiyulated to give notice, such as those means
authorized by the Hague Convention on the Servim®#d of Judicial and Extra-judicial Documents; or

(2) if there is no internationally agreed meansagtice or the applicable international agreemkoiva
other means of service, provided that serviceasarably calculated to give notice:

(A) in the manner prescribed by the law of the igmecountry for service in that country in an antio
any of its courts of general jurisdiction; or

(B) as directed by the foreign authority in resgotesa letter rogatory or letter of request; or

(C) unless prohibited by the law of the foreign oy, by delivery to the individual personally otapy
of the summons, complaint and initial order; or &yn of mail requiring a signed receipt, to be
addressed and dispatched by the clerk of the totine party to be served; or by other means not
prohibited by international agreement as may bectidd by the Court.

Service upon an infant or an incompetent persdahdrinited States shall be effected in the manner
prescribed by the law of the District of Columbiatioe law of the state in which the service is mile
the service of summons or other like process upgrsach defendant in an action brought in the sourt
of general jurisdiction of that state. Service uporinfant or an incompetent person in a placewithin
the United States shall be effected in the manresgpibed by paragraph (2)(A) or (2)(B) of subdisis
(f) of Rule 4 or by such means as the Court masotlir

Unless otherwise provided by applicable law, servipon a domestic or foreign corporation or upon a
partnership or other unincorporated associationishsubject to suit under a common name, and from
which an acknowledgment of service has not beeaimbind filed, shall be effected:

(1) within the UnitedStates in the manner prescribed for individualsddydivision (e)(1) of Rule 4, or
delivering a copy of the summons, complaint antidhorder to an officer, a managing or generahage
or any other agent authorized by appointment datwto receive service of process and, if the agent
one authorized by statute to receive service amdttditute so requires, by also mailing a copyéo th
defendant, or

(2) in a place not within the United States in amnner prescribed for individuals by subdivisionoff
Rule 4 except personal delivery as provided in grazh (2)(C)(i) thereof.

Service upon the United States shall be effectg@dyAdelivering a copy of the summons, complaird an
initial order to the United States Attorney for fistrict of Columbia or to an assistant Unitedt&sa
Attorney or clerical employee designated by thetéthStates Attorney in a writing filed with the e

of the Court, or by sending a copy of the summoas)plaint and initial order by registered or céetif
mail addressed to the civil process clerk at tlieebf the United States Attorney and (B) by also
sending a copy of the summons, complaint and irdtider by registered or certified mail to the Attey
General of the United States at Washington, Distfic€olumbia, and (C) in any action attacking the
validity of an order officer or agency of the UnitS8tates not made a party, by also sending a ciotne o
summons, complaint and initial order by registevedertified mail to the officer or agency.

Service on an agency or corporation of the UnitiedeS, or an officer or employee of the United &tat



sued only in an official capacity, is effected ley\éng the United States in the manner prescrilyeldie
4(i)(1) and by also sending a copy of the summariscmmplaint and initial order by registered or
certified mail to the officer, employee, agencygcorporation.

Service on an officer or employee of the United&t@ued in an individual capacity for acts or @miss
occurring in connection with the performance ofiesibn behalf of the United States--whether orthet
officer or employees is sued also in an officigdaeity--is effected by serving the United Statethin

manner prescribed by Rule 4(i)(1) and by servirgdtfiicer or employee in the manner prescribed by

Rule 4(e), (f), or (g).

Service shall be made upon the District of Colunflyiaelivering (pursuant to Rule 4(c)(2)) or magii
(pursuant to Rule 4(c)(3)) a copy of the summoommaint and initial order to the Mayor of the Dist

of Columbia (or designee) and the Corporation Celofsthe District of Columbia (or designee). The
Mayor and the Corporation Counsel may each deggmraemployee for receipt of service of process by
filing a written notice with the Clerk of the Couhh any action attacking the validity of an ordéman
officer or agency of the District of Columbia noade a party, a copy of the summons, complaint and
initial order also shall be delivered or mailedstah officer or agency. Service upon an officeagency

of the District of Columbia shall be made by defing (pursuant to paragraph (c)(2)) or mailing
(pursuant to paragraph (c)(3)) a copy of the sunsnoomplaint and initial order to the Mayor (or
designee), the Corporation Counsel (or designae)sach officer or agency.

Service upon a state, municipal corporation, oelogovernmental organization subject to suit dhall
effected by delivering a copy of the summons, cammpland initial order to its chief executive o#ftcor
by serving the summons, complaint and initial oideghe manner prescribed by the law of that dtate
the service of summons or other like process upgrsach defendant.

Service of a summons, complaint and initial ordefilimg an acknowledgment of service is effecttoe
establish jurisdiction over the person of a defemdéo could be subjected to the jurisdiction @ th
Court, or who is a party joined under Rule 14 oleRL® and is served at a place not more than 1@ mi
from the place of hearing or trial, or when authed by a statute of the United States or the Ditstfi
Columbia.

If the exercise of jurisdiction is consistent wikie Constitution and applicable law, serving a s@mso|
filing an acknowledgment of service is also effeetiwith respect to claims arising under such kaw,
establish personal jurisdiction over the persoaryf defendant who is not subject to the jurisdictid
the courts of general jurisdiction of any state.

If service is not acknowledged, the person effecsiarvice shall make proof of service to the Cdfirt.
service is made by a person other than a UniteesStaarshal or deputy United States marshal, the
person shall make affidavit thereof.

If service is made by registered or certified nuaitler paragraph (c)(3) of Rule 4, the return dbll
accompanied by the signed receipt attached tofmlaat which shall specifically state the captiand
number of the case; the name and address of teerpetho posted the registered or certified lettes;
fact that such letter contained a summons, a cbgyeccomplaint and the initial order setting tlase fol
an Initial Scheduling Conference; and, if the netrgceipt does not purport to be signed by theypart
named in the summons, then specific facts from kwttie Court can determine that the person who
signed the receipt meets the appropriate qualidinatfor receipt of process set out in subdivisi(®)s
through (j) of Rule 4.

Proof of service in a place not within the Unitddt8s shall, if effected under Rule(1)(f), be made
pursuant to the applicable treaty or conventiod, gimall, if effected under Rule 4(2) or Rule 4{&reof,
include a receipt signed by the addressee or etlidence of delivery to the addressee satisfattotiye



Court. Failure to make proof of service does nfacifthe validity of the service. The Court mayuall
proof of service to be amended.

Within 60 days of the filing of the complaint, thiintiff must file either an acknowledgment of\gee
or proof of servie of the summons, the complaint and any order téideloy the Court to the parties at
time of filing. The acknowledgment or proof shall be filed as the#efendant who has not responde
the complaint. Prior to the expiration of the fgwang time period, a motion may be made to extérd t
time for service. The motion must set forth inadehe efforts which have been made, and will laalen
in the future, to obtain service. The Court skatend the period for such time as may be warramyed
circumstances set forth in the motion. Failuredamply with the requirements of Rule 4 shall regult
the dismissal without prejudice of the complaifihe Clerk shall enter the dismissal and shall serve
notice thereof on all the parties entitled therdboC. Super. Ct. Civ. R. 4.

Process other than a summons as provided in Rei@4ubpoena as provided in Rule 45 may be served
by a United States marshal, a deputy United Staseshal, or unless otherwise provided by statwte, b
person who is not a party and not less than 1&yafaage, who shall make proof of service as pexid

in Rule 4(). The process may be served anywhéfrénithe District of Columbia, and, when authodze
by applicable statute, beyond the territorial Isrof the District of Columbia.

Orders in civil contempt proceedings shall be sgimehe District of Columbia or elsewhere withiret
United States if not more than 100 miles from th&tiizt of Columbia. D.C. Super. Ct. Civ. R. 4.1.

Service under Rule 5(a) is made by delivering ay¢oghe person served by (i) handing it to thesper
(ii) leaving it at the person's office with a clevkother person in charge, or if no one is in ghdeaving
it in a conspicuous place in the office; or (ififfie person has no office or the office is clodedying it
at the person's dwelling house or usual place oflalwvith someone of suitable age and discretion
residing, there. Service by mail is complete onlin@ If the person served has no known address,
leaving a copy with the Clerk of the Court. Detimg a copy by any other means, including electroni
means, as permitted or required by administratideroor consented to in writing by the person s#rve
Service by electronic means is complete on trarsamsservice by other consented means is complete
when the person making service delivers the coplgg@gency designated to make delivery. In any
action in which there are unusually large numbédefendants, the court, upon motion or of its own
initiative, may order that service of the pleadingshe defendants and replies thereto need notduke
as between the defendants and that any cross-daimterclaim, or matter constituting an avoidaoice
affirmative defense contained therein shall berded to be denied or avoided by all other paatiestha
the filing of any such pleading and service therguin the plaintiff constitutes due notice of ithe
parties. A copy of every such order shall be sygon the parties in such manner and form asdbe c
directs.

All papers after the complaint required to be sémpon a party, other than those referred to inl Civ
Rule 12-I(e), shall be filed with the Court eithfore service or within 5 days after service; aoer,

the clerk shall not accept for filing depositiotranscripts, interrogatories, requests for document
requests for admission, and responses thereto teaseet forth in the last sentence of this papgra
The party serving such a discovery paper or na@ieideposition must, however, file with the Court a
CERTIFICATE REGARDING DISCOVERY which shall indiethe title of the discovery paper served
and the date on which it was served. The requeptinty must retain the original discovery paped a
must also retai personally, or make arrangements for the reptwtestain, in their original and unalter
form, any deposition transcripts which have beedarat the party's request. Such discovery papers a
deposition transcripts must be retained until tgeds concluded in this Court, the time for noing
appeal or petitioning for a writ of certiorari hespired, and any such appeal or petition has been
decided. Discovery papers and deposition transcniyay be filed, without leave of court, if theyar
appended to a motion or opposition to which theyratevant and may otherwise be filed if so orddoyg



the Court sua sponte or pursuant to motion.

The filing of papers with the Court as requiredivyse Rules shall be made by filing them with theriC
of the Court, except that the judge may permitghgers to be filed with the judge, in which evénat t
judge shall note thereon the filing date and foithwransmit them to the Office of the Cle On the dat
of the filing of any motion or any papers relatedatmotion (e.g., an opposition to a motion,
memorandum of points and authorities, exhibitsteeldéhereto or proposed order), the party filinghsu
motion, papers or pretrial statements and otheensagescribed in SCR Civil 16(d) and (e) sdaliver a
chambers copy thereof to a depository designatetéoZlerk of the Court for receipt of such papg®srs
the assigned judge. Along with the chambers cdplgeomotion, the moving party must provide the
assigned judge with (1) an original proposed oethet (2) an addressed envelope or a mailing label fo
each counsel or unrepresented party to the casih. thg chambers copy of any opposition to a mgtion
the party filing the opposition must provide theigeed judge with an original proposed order.hé t
original document has been mailed, the chambeng @y be mailed to chamberilo other papers sh
be delivered to the judge's chambers unless thgnaskjudge so orders. D.C. Super. Ct. Civ. R. 5.

___C. VIRGINIA

In any action at law or in equity or any other tprioceeding in any court, process, for which no
particular mode of service is prescribed, may lveesbupon natural persons by delivering a copyetbier
in writing to the party in person; or by substdiservice in the following manner:

(a) If the party to be served is not found at lsgal place of abode, by delivering a copy of sucitgss
and giving information of its purport to any perdonnd there, who is a member of his family, ottinan
a temporary sojourner or guest, and who is of geed sixteen years or older; or

(b) If such service cannot be effected, then byipgs copy of such process at the front door cuah
other door as appears to be the main entrancecbfdace of abode, provided that not less thaml#es
before judgment by default may be entered, theymanising service or his attorney or agent maithéo
party served a copy of such process and therddéein the office of the clerk of the court a tikcate
of such mailing. In any civil action brought irganeral district court, the mailing of the applioatfor a
warrant in debt or affidavit for summons in unlaldetainer or other civil pleading or a copy oflsuc
pleading, whether yet issued by the court or nbiclvcontains the date, time and place of the metur
prior to or after filing such pleading in the geaattistrict court, shall satisfy the mailing rearirents of
this section. In any civil action brought in actiit court, the mailing of a copy of the pleadingth a
notice that the proceedings are pending in theteodicated and that upon the expiration of tensday
after the giving of the notice and the expiratiénhe statutory period within which to respond, vaitit
further notice, the entry of a judgment by defaslitprayed for in the pleadings may be requestedl, sh
satisfy the mailing requirements of this sectiod any notice requirement of the Rules of Courte Th
person executing such service shall note the mamtkthe date of such service on the original bad t
copy of the process so delivered or posted and stiett the return of process as provided in §8.8.
294 and 8.01-325.

If service cannot be effected in the manners pitesgrabove, then by order of publication in appiater
cases under the provisions of 88 8.01-316 through-820. Va. Code Ann. § 8.01-296.

Except as prescribed in 8 8.01-300 as to munipélquasi-governmental corporations, process may be
served on a corporation created by the laws ofState by personal service on any officer, direaor
registered agent of such corporati@r;by substituted service on stock corporatiorscicordance with
13.1- 637 and on nonstock corporations in accomlaiih § 13.1-836. Va. Code Ann. § 8.01-299.

Notwithstanding the provisions of § 8-299 for service of process on other domestic a@atpmns,
process shall be served on municipal and countgmoeents and quasi-governmental bodies or agencies



in the following manner:

(1) If the case be against a city or a town, ogitisor town attorney in those cities or towns @¥hhave
created such a position, otherwise on its mayonager or trustee of such town or city; and

(2) If the case be against a county, on its coatttyrney in those counties which have created auch
position, otherwise on its attorney for the Commealith; and

(3) If the case be against any political subdivisior any other public governmental entity credigdhe
laws of the Commonwealth and subject to suit asraity separate from the Commonwealth, then on the
director, commissioner, chief administrative officattorney, or any member of the governing body of
such entity; and

(4) If the case be against a supervisor, countgerffemployee or agent of the county board, agiswut
of official actions of such supervisor, officer, gloyee or agent, then, in addition to the persanath
defendant in the case, on each supervisor andbth@ycattorney, if the county has a county attoyeey
if there be no county attorney, on the clerk of¢banty board.

Va. Code Ann. § 8.01-300.
Service of process on a foreign corporation magffexted in the following manner:

by (1) personal service on any officer, directopnrthe registered agent of a foreign cogtion which is
authorized to do business in the Commonwealth pgngersonal service on any agent of a foreign
corporation transacting business in the CommonWwedthout such authorization, wherever any such
officer, director, or agents be found within then@nonwealth;

(2) substituted service on a foreign corporatioagnordance with 88 13.1-766 and 13.1-928, if such
corporation is authorized to transact busineséfairawithin the Commonwealth;

(3) substituted service on a foreign corporatioagnordance with 8 8.01-329 where jurisdiction is
authorized under 8§ 8.01-328.1, regardless of winetineh foreign corporation is authorized to trahsac
business within the Commonwealth; or

(4) by order of publication in accordance with 8818316 and 8.01-317 where jurisdiction in rem or
guasi in rem is authorized, regardless of whethefdreign corporation so served is authorized to
transact business within the Commonwealth. Va.eGCaah. § 8.01-301.

In addition to the manner of service on naturaspes prescribed in § 8.01-296, a summons for asétn
or for a juror may be served (1) at his or her Uplace of business or employment during business
hours, by delivering a copy thereof and giving infation of its purport to the person found there in
charge of such business or place of employmen{2)dn the case of a juror, by mailing a summans t
the person being served, at least seven daystpribe day he is summoned to appear. Va. Code &nn.
8.01-298.

When any corporation is operated by a trustee @ tgceiver appointed by any court, in any action
against such corporation, process may be servétd trastee or receiver; and if there be more thraa
such trustee or receiver, then service may be gpoae of them. In the event that no service otpss
may be had on any such trustee or receiver, thereps may be served by any other mode of service
upon corporations authorized by this chapter. G&zde Ann. § 8.01-303.

Process against a copartner or partnership magrigedsupon a general partner, and it shall be déeme
service upon the partnership and upon each parndietdually named in the action, provided the pers
served is not a plaintiff in the suit and provided matter in suit is a partnership matter.



Provided further that process may be served upionited partner in any proceeding to enforce atiédi
partner's liability to the partnership. Va. CodenA§ 8.01-304.

Process against an unincorporated (i) associdiipoyrder, or (iii) common carrier, mayebserved on ar
officer, trustee, director, staff member or othgert. Va. Code Ann. § 8.01-305.

If an unincorporated (i) association, (ii) order (i) common carrier has its principal office side

Virginia and transacts business or affairs in tben@ionwealth, process may be served on any officer,
trustee, director, staff member, or agent of siesweiation, order, or carrier in the city or coumtyvhich

he may be found or on the clerk of the State Catjmm Commission, who shall be deemed by virtue of
such transaction of business or affairs in the Commealth to have been appointed statutory agent of
such association, order, or carrier upon whom neagnade service of process in accordance with § 12.1
19.1. Service, when duly made, shall constitufficsent foundation for a personal judgment against
such association, order or carrier. If service matybe had as aforesaid, then on affidavit of thett an
order of publication may be awarded as provide@$%.01-316 and 8.01-317. Va. Code Ann. § 8.01-
306.

___ D. NEW JERSEY

In all civil actions, unless otherwise providedrioje or court order, orders, judgments, pleadings
subsequent to the original complaint, written magignot made ex parte), briefs, appendices, pesitio
and other papers except a judgment signed by ¢hnke shall be served upon all attorneys of recortthén
action and upon parties appearing pro se; buenocg need be made on parties who have failed to
appear except that pleadings asserting new oriadalitclaims for relief against such parties inealdf
shall be served upon them in the manner provideddvice of original process. The party obtairang
order or judgment shall serve it as herein presdrilithin 7 days after the date it was signed @iles
court otherwise orders therein. N.J. Rule 1:5-1.

Service upon an attorney of papers referred to. ib:R1 shall be made by mailing a copy to theratyp
at his or her office by ordinary mail, by handimngoi the attorney, or by leaving it at the officgwa
person in the attorney's employ, or, if the offcelosed or the attorney has no office, in theesamnne
as service is made upon a party. Service upomtg @iasuch papers shall be made as provided #iR.
4 or by registered or certified mail, return retegmuested, to the party's last known address; tioe
party refuses to claim or to accept delivery, byirmary mail to the last known address; if no address
known, by ordinary mail to the clerk of the couMail may be addressed to a post office box in tita
street address only if the sender cannot by ditigéfort determine the addressee’s street addretthe
post office does not make street-address deliwetlyd addressee. The specific facts underlying the
diligent effort shall be recited in the proof ofdee required by R. 1:5-3. Where mailed servicenade
upon a party, the modes of service may be maddtsinaously. N.J. Rule 1:5-2.

Proof of service of every paper referred to in 8-l may be made (1) by an acknowledgment of ser
signed by the attorney for a party or signed ahthewledged by the party, or (2) by an affidavitioé
person making service, or (3) by a certificatiorsefvice appended to the paper to be filed ancedity
the attorney for the party making service. If ggrhas been made by mail the affidavit or cesdiftn
shall state that the mailing was to the last kneddress of the person served. A proof of serviadem
by affidavit or certification shall state the naama address of each attorney served, identifyiagrty
that attorney represents, and the name and adufraaypro separty. The proof shall be filed with the
court promptly and in any event before action ibédaken on the matter by the coufthere service hi
been made by registered or certified mail, filiighe return receipt card with the court shall bet
required. Failure to make proof of service doasafiect the validity of the service, and the caitrany
time may allow the proof to be amended or supplieléss an injustice would result. N.J. Rule 1:5-3.

Where under any rule, provision is made for serbigeertified or registered mail, service may diso



made by ordinary mail simultaneously or thereaftéthe addressee fails or refuses to claim adoept
delivery of certified or registered mail, the oraliy mailing shall be deemed to constitute service.

Except for motions that are governed by R. 1:6;3ejvice by mail of any paper referred to in B-1;
when authorized by rule or court order, shall begiete upon mailing of the ordinary mail. If no
ordinary mailing is made, service shall be deepwdplete upon the date of acceptance of the eattd
registered mail.

Service by a commercial courier of a paper refetoed R. 1:5-1, except for motions, which are
governed by R. 1:6-3, shall be complete upon theieds receipt of the paper from the sender, pledi
the courier's regular business is delivery senaoe, provided further that it guarantees deliverthe
addressee by the end of the next business dayfotiche courier's receipt from the sender. NuleR
1:5-4,

In any civilaction in which there are unusually large numbédefendants, the court, upon motion ol
its own initiative, may order that service of tHegalings of the defendants and replies thereto neele
made as between the defendants and that any demss-counterclaim, or matter constituting an
avoidance or affirmative defense contained thesball be deemed to be denied or avoided by alrothe
parties and that the filing of any such pleadingd service thereof upon the plaintiff, or an adeqrarty
in a cross-claim, constitutes due notice of it parties. In any such action the court may desig
certain parties as representatives for receipenfice for all defendants similarly situated andyroeder
that service of pleadings, motions and other pafiletsin the action may be served upon such
representatives with the same effect as if all slefendants had been servekcopy of every such ord
shall be served upon the parties in interest ih sngnner and form as the court directs. N.J. Rife5.

___E. DELAWARE

Service of process shall be made by the sheriffitom the writ is directed, by a deputy sheriffpgr
some person specially appointed by the Court farr parpose, except that a subpoena may be served as
provided in Rule 45.

The process, complaint and affidavits, if any, halserved together. The Clerk of the Court shall
furnish the person making service with such copgeare necessary.

Service shall be made upon as individual other #ramfant or an incompetent person by delivering a
copy of the summons, complaint and affidavit, i g that individual personally or by leaving cepi
thereof at that individual's dwelling house or ugace of abode with some person of suitable age a
discretion then residing therein, or, by deliveraapies thereof to an agent authorized by appoimtme
by law to receive service of process.

Service shall be made upon an infant under thet®8 years, if such infant has a guardian in 8iete,
by service upon such guardian in the same manngs@asan individual, if the guardian is an indivédiu
or in the same manner as upon a corporation, iftiaedian is a corporation; and if there is no such
guardian, by service in the same manner as upamandual upon an adult person with whom such
infant resides or has his or her place of abode.

Service shall be made upon an incompetent perssuch person has a trustee or guardian in thige Sta
by service upon such trustee or guardian, in theesaanner as upon an individual, if the trustee or
guardian is an individual; or in the same mannerm@ a corporation, if such trustee or guardiam is
corporation; and if there is no such trustee ordjaa, by service in the same manner as upon an
individual, upon an adult person with whom suclompetent person resides or has his or her place of
abode.

Service shall be made upon an infant or incompegerson, not a resident of the State, in the same



manner as upon a competent adult person who ismimthabitant of or found within the State.

Service shall be made upon a domestic or foreigpozation or upon a partnership or unincorporated
association which is subject to suit under commamae by delivering copies of the summons, complaint
and affidavit, ifany, to an officer, a managing or general ageribasny other agent authorized by lav
receive service of process and if the agent isaoieorized by statute to receive service and tietst Sc
requires, by also mailing a copy to the defendant.

Service shall be made upon a municipal corporairasther governmental organization subject to lsyit
delivering a copy of the summons, complaint andlaffit, if any, to the chief executive officer tkeef or
by serving copies thereof in the manner prescrifyeldw for the service of summons upon such
defendant.

Service shall be made upon a defendant of any eesed to in subsection (I) and (l11) of thidepit is
also sufficient if the summons, complaint and affiid, if any, are served in theanner prescribed by a
statute.

Whenever a statute, rule of Court or an order afr€Corovides for service of summons or of a notice
of an order in lieu of summons upon a party nonaiabitant of or found within the State, servicalkhe
made under the circumstances and in the manneasriired by the statute, rule or order.

Service of attachment or garnishee process shatidake in the same manner, as provided in Rulea
those persons, firms or corporations subject th secvice in this State. If garnishees are summoned
upon a writ of mesne attachment, the person sethimgyrit shall leave with them a copy of the witile
complaint and affidavit. If execution of the wréquires seizure of personal property, the shdrifls
levy thereon and make the return in the same maamberetofore.

The writ of capias shall be served as providedtatute. The person serving the writ shall delivethie
defendant a copy of the writ, complaint and affitlav

Service of original process other than summonachithent or capias. Service of original processrothe
than summons, attachment, or capias shall be nswpmeaided by statute or order of court.

Original process, whether an original, alias origliwrit, shall be returnable 20 days after tiseiasice
of the writ. The person serving the process shakerreturn thereof to the Court promptly after &erv
and in any event, on the return day thereof. Peoaddch cannot be served before the return dagtier
shall be returned on the return day and such retait set forth the reasons why service couldoeot
had. If service is made by a person other thambgffecer or his deputy, his return shall be vexfi
Failure to make a return or proof of service shatlaffect the validity of service.

In an action in which the plaintiff serves procpsssuant to 10 Del.C. § 3104, § 3112 or § 3113, the
defendant's return receipt and the affidavit oftaéntiff or the plaintiff's attorney of the defdant's
nonresidence and the sending of a copy of the aintphith the notice required by the statute shall
filed as an amendment to the complaint within 1¢sdaf the receiving by the plaintiff or the plaffi§
attorney of the defendant's return receipt; prayjdewever, that the amendment shall not be served
upon the parties in accordance with the provisafrilule 5(a).

If a service of the summons and complaint is nhadenapon a defendant within 120 days after thegfilin
of the complaint and the party on whose behalf sachice was required cannot show good cause why
such service was not made within that period, ttiea shall be dismissed as to that defendant witho
prejudice upon the court's own initiative with matito such party or upon motion. Del. Rule 4.

__F. PENNSYLVANIA



Original process shall be served within the Commemailtin within thirty days after the issuance of the
writ or the filing of the complaint. If service thin the Commonwealth is not made within the time
prescribed by subdivision (a) of this rule or odésthe Commonwealth within the time prescribed by
Rule 404, the prothonotary upon praecipe and upeseptation of the original process, shall contiitgie
validity by reissuing the writ or reinstating thengplaint, by writing thereon "reissued" in the ca$a
writ or "reinstated"” in the case of a complaintwAt may be reissued or a complaint reinstatemhat
time and any number of times. A new party defehdaay be named in a reissued writ or a reinstated
complaint. A substituted writ may be issued oulbstituted complaint filed upon praecipe statinaf th
the former writ or complaint has been lost or dgstd. A reissued, reinstated or substituted writ o
complaint shall be served within the applicablestipnescribed by subdivision (a) of this rule orfhyle
404 after reissuance, reinstatement or substitutiban action is commenced by writ of summons and
complaint is thereafter filed, the plaintiff insteaf reissuing the writ may treat the complaint as
alternative origial process and as the equivalent for all purpobas@ssued writ, reissued as of the
of the filing of the complaint. Thereafter the writly be reissued, or the complaint may be reirdize
the equivalent of a reissuance of the writ, andola@tiff may use either the reissued writ or the
reinstated complaint as alternative original preceBhe copy of the original process to be seryhu
the defendant shall be attested by the prothonatacgrtified by the plaintiff to be a true copia. Rule
404.

Original process shall be served outside the Comwealth within ninety days of the issuance of thé wr
or the filing of the complaint or the reissuancetm reinstatement thereof by a competent adatian
manner provided by Rule 402(&)y mail in the manner provided by Rule 403; inti@nner provided b
the law of the jurisdiction in which the servicensde for service in an action in any of its coofts
general jurisdiction; in the manner provided byatye or as directed by the foreign authority ispense
to a letter rogatory or request. Pa. Rule 404.

Service of original process upon the Commonwealtinoofficer of the Commonwealth, or a departn
board, commission or instrumentality of the Commealth, or a member thereof, shall be made at the
office of the defendant and the office of the atégr general by handing a copy to the person ingghar
thereof. Service of original process upon a praltsubdivision shall be made by handing a cogitYo

an agent duly authorized by the political subdonsio receive service of process, or (2) the penrson
charge at the office of the defendant, or (3) tlagon, or the president, chairman, secretary okdéthe
tax levying body thereof, and in counties wheredtlig no tax levying body, the chairman or clerkhuf
board of county commissioners. Pa. Rule 422.

__G. WEST VIRGINIA

The summons shall be signed by the clerk, beasghkof the court, identify the court and the partbe
directed to the defendant, and state the namedudréss of the plaintiff's attorney or, if unrepresel, of
the plaintiff. It shall also state the time withirhich the defendant must appear and defend, atifgt no
the defendant that failure to do so will resulaijudgment by default against the defendant forehef
demanded in the complaint. The court may allowraraons to be amended.

Upon the filing of the complaint, the clerk shaltthwith issue a summons to be served as diregteld
plaintiff. A summons, or a copy of the summonadfiressed to multiple defendants, shall be issored f
each defendant to be served.

A summons shall be served together with a cophe@tbmplaint. The plaintiff is responsible for
directing the clerk in the manner of service ofshenmons and complaint within the time allowed unde
subdivision (k). Service may be effected by amspe who is not a party and who is at least 18s/efr
age.

At the request of the plaintiff and upon paymenthaf applicable fees and costs of service, thé sleall



deliver the summons and complaint to the sherifstrvice as directed by the plaintiff; or makevimr
by either certified mail or by first class mail disected by plaintiff; or forward a copy of thensmons
and complaint to the Secretary of State, as statatitorney-in-fact, for service as specified by an
applicable statute.

Service upon an individual other than an infantpimpetent person, or convict may be made by
delivering a copy of the summons and complainh&individual personally; or delivering a copy bét
summons and complaint at the individual's dwelfphare or usual place of abode to a member of the
individual's family who is above the age of sixté&6) years and by advising such person of thegtirp
of the summons and complaint; or delivering a cofpthe summons and complaint to an agent or
attorney-in- fact authorized by appointment orudgato receive or accept service of the summons and
complaint in the individual's behalf; or the clednding a copy of the summons and complaint to the
individual to be served by certified mail, retusteipt requested, and delivery restricted to tlkesbee;
or the clerk sending a copy of the summons and @iy first class mail, postage prepaid, to the
person to be served, together with two copiesradtace and acknowledgment conforming substantially
to Form 14 and a return envelope, postage preaddfessed to the clerk.

The plaintiff shall furnish the person making seevivith such copies of the complaint or order as ar
necessary and shall advance the costs of servcaseFvice by certified mail, th@aintiff shall pay to th
clerk a fee of ten dollars for each complaint tasbeved. For service by first class mail, the pifiiahall
pay to the clerk a fee of five dollars for each ptaimt to be served.

Service pursuant to subdivision (d)(1)(D) shall betthe basis for the entry of a default or a juelgiioy
default unless the record contains a return restipiving acceptance by the defendant or a return
envelope showing refusal of the registered or foedtimail by the defendant. If delivery of the suoms
and complaint pursuant to subdivision (d)(1)(Djeised, the clerk, promptly upon receipt of théaso
of such refusal, shall mail to the defendant, bst ftlass mail, postage prepaid, a copy of the sumsm
and complaint and a notice that despite such refimacase will proceed and that judgment by defau
will be rendered against the defendant unless ¢fendant appears to defend the suit. Any such tHefe
judgment by default shall be set aside pursuaRule 55(c) or Rul60(b) if the defendant demonstrates
to the court that the return receipt was signedryelivery was refused by an unauthorized per§be.
notice and acknowledgment of receipt of the sumnamascomplaint pursuant to subdivision (d)(1)(E)
shall be executed in the manner prescribed on Bdrriunless good cause is shown for failure to
complete and return the notice and acknowledgmiemgioeipt of summons and complaint pursuant to
subdivision (d)(1)(E) within twenty (20) days afteailing, the court may order the payment of costs
personal service by the person served. Servicaianrso subdivision (d)(1)(E) shall not be the bdsr
entry of default or a judgment by default unlessrcord contains a notice and acknowledgment of
receipt of the sumons and complaint. If no acknowledgment of serpigesuant to subdivision (d)(1)(
is received by the clerk within twenty (20) dayteathe date of mailing, service of such summortks an
complaint shall be made under subdivisions (d)(1)(B), (C), or (D).

Upon an infant or incompetent younger than 14 yehegje, by delivering a copy of the summons and
complaint to the infant's or incompetent's guardinnonservator resident in the State; or, iféeH@s no
such guardian or conservator, then to either tfanils or incompetent's father or mother if they be
found. If there is no such guardian or conservatat if the father or mother cannot be found, seraif
the summons and complaint shall be made upon aigmaad litem appointed under Rule 17(c). But if
any of the persons upon whom service is directdsbtmade by this paragraph is a plaintiff, theniser
shall be upon the person who stands first in tderonamed in this paragraph who is not a plaintiff.

Upon an infant or incompetent 14 years of age @emlby making service as provided in paragraph (2)
above, and in addition by making service upon tifignt or incompetent as provided in paragraph (1)
above.



Upon a person confined in the penitentiary of triany other state, off the United States, by deliveril
a copy of the summons and complaint to that pesstmhmittee, guardian, or like fiduciary residemt i
the State; or, if there be no such committee,djaar or like fiduciary, or if the committee, guand, or

like fiduciary is a plaintiff, service of procedsadl be made upon a guardian ad litem appointe@mund
Rule 17(c).

Upon a domestic private corporation, (A) by delirgror mailing in accordance with paragraph (1)
above a copy of the summons and complaint to aceoffdirector, or trustee thereof; or, if no such
officer, director, or trustee be found, by deliveyia copy thereof to any agent of the corporation
including, in the case of a railroad company, aol@p station agent in the actual employment of the
company; but excluding, in the case of an inswearmnpany, a local or soliciting agent; or (B) by
delivering or mailing in accordance with paragréphabove a copy thereof to any agent or attorney i
fact authorized by appointment or by statute t@ireror accept service in its behalf.

Upon a city, town, or village, by delivering or riag in accordance with paragraph (1) above a aipy
the summons and complaint to its mayor, city manaegeorder, clerk, treasurer, or any member of its
council or board of commissioners; (B) Upon a cgudmmission of any county or other tribunal
created to transact county business, by delivaringailing in accordance with paragraph (1) above a
copy of the summons and complaint to any commisgsionthe clerk thereof or, if they be absenthi t
prosecuting attorney of the county; (C) Upon a dadreducation, by delivering or mailing in accande
with paragraph (1) above a copy of the summonscantplaint to the president or any member thereof
or, if they be absent, to the prosecuting attowfepe county; (D) Upon any other domestic public
corporation, (i) by delivering or mailing in accartte with paragraph (1) above a copy of the summons
and complaint to any officer, director, or govertiwgreof, or (ii) by delivering or mailing in acclamce
with paragraph (1) above a copy thereof to an ageattorney in fact authorized by appointmentyr b
statute to receive or accept service in its behalf.

Upon a foreign corporation, including a businesstirwhich has qualified to do business in theeStay
delivering or mailing in accordance with paragréphabove a copy of the summons and complaint as
provided in Rule 4(d)(5).

Upon a foreign corporation, including a busineasttrwhich has not glified to do business in the Sta
(A) by delivering or mailing in accordance with pgraph (1) above a copy of the summons and
complaint to any officer, director, trustee, or @igef such corporationor (B) by delivering or mailing i
accordance with paragraph (1) above copies thépearfy agent or attorney in fact authorized by
appointment or by statute to receive or accepiceim its behalf.

Upon an unincorporated association which is sultgestiit under a common name, by delivering a copy
of the summons and complaint to any officer, dwgabr governor thereof, or by delivering or maglim
accordance with paragraph (1) above a copy ofuhersons and complaint to any agent or attorney in
fact authorized by appointment or by statute t@ireror accept service in its behalf; or, if nalsu

officer, director, governor, or appointed or statytagent or attorney in fact be found, then byveéeing

or mailing in accordance with paragraph (1) aboeegy of the summons and complaint to any member
of such association and publishing notice of thedeacy of such action once a week for two successiv
weeks in a newspaper of general circulation inctinenty wherein such action is pending. Proof of
publication of such notice is made by filing thebpsher's certificate of publication with the caurt

If the plaintiff files with the court an affidavi{A) That the defendant is a foreign corporatiofasiness
trust for which no officer, director, trustee, ager appointed or statutory agent or attorneyaut fs
found in the State upon whom service may be hadB)That the defendant is a nonresident of tlaeSt
for whom no agent, or appointed or statutory agemtttorney in fact is found in the State upon whom
service may be had; or (C) That the plaintiff basd due diligence to ascertain the residence or



whereabouts of the defendant, without effect; DyrThat process, delivered to the sheriff of tharty

in which the defendant resides or is, has twicen luedivered to such officer and has been returned
without being executedor (E) That there are or may be persons, othertti@se named in the compla
as plaintiff and defendant, interested in the stthjeatter of the action, whose names are unknouineto
plaintiff and who are made defendants by the gémescription of unknown defendants; then the clerk
shall enter an order of publication against suehethand unknown defendants. Every order of
publication shall state the title of the actiohg bbject thereof; the name and address of thetifffa
attorney, if any; that a copy of the complaint rb@yobtained from the clerk; and that each named a
unknown defendant must appear and defend on orébafdate set forth in the order, which shall be no
fewer than 30 days after the first publication #udy otherwise, that judgment by default will be rend
against the defendants at any time thereafterrytsweh order of publication shall be publishedeoac
week for two successive weeks (or for such pergohay be prescribed by statute, whichever period is
longer) in a newspaper of general circulation m¢bunty wherein such action is pending. Proof of
service by publication is made by filing the pubéiss certificate of publication with the court.

When plaintiff knows the residence of a defendgoaruwhom service has been unsuccessfully atten
as described in Rule 4(e)(1)(D), or when plairkitbws the residence of a nonresident defendafheor t
principal office of a nonresident defendant foreégmporation or business trust for which no offjcer
director, trustee, agent, or appointed or statuaggnt or attorney in fact is found in the Staterugghom
service may be had, plaintiff shall obtain condikgcservice of the summons and complaint upon such
defendant by the method set forth in Rule 4(d)()L)(Dhe summons in such instance shall notify the
defendant that the defendant must appear and defigmd thirty days of the date of mailing pursuémt
Rule 4(d)(1)(D); otherwise, that judgment by defavill be rendered against the defendant at ang tim
thereafter.However, service pursuant to Rule 4(d)(1)(D) shatlbe the basis for the entry of a judgn
by default unless the record contains a returnipeseowing acceptance by the defendant or a return
envelope showing refusal of the certified mail by tdefendant. If delivery of the summons and
complaint sent by certified mail is refused, therk] promptly upon notice of such refusal, shaliltma
the defendant, first class mail, postage prepabbpy of the summons and complaint and a notice tha
despite such refusal the case will proceed andubgtnent by default will be rendered against deéert
unless defendant appears to defend the suitailitdf is unable to obtain service of the summansd
complaint upon such defendant by use of the megkotbrth in Rule 4(d)(1)(D), then, upon affidat
such effect filed with the court, the clerk shaue an order of publication, and the procedurserited
in subdivision (e)(1) shall be followed to effed@onstructive service.

Personal service of a copy of the summons and @nphay be made outside of this State on any
defendant. If any such defendant be then a resalehis State and if the plaintiff shall durintget
pendency of the action file with the court an affill setting forth facts showing that the defendant
such a resident, such service shall have the stiewt as personal service within this State andhiwithe
county of the defendant's residence; otherwiseh sarvice shall have the same effect as consteucti
service. In either case, the summons shall notify the dedanthat the defendant must appear and de
within 30 days after service, otherwise judgmentbfault will be rendered against the defendaangt
time thereafter.

The plaintiff may, at any time before judgment, édavcopy of the summons and complaint served on a
defendant in the manner provided by subdivision®(df) of this rule, although constructive servic
under subdivision (e) of this rule has been maiféer such service under subdivision (d) of thikerdhe
action shall proceed as in other cases of persoralbstituted service within the State; and afteh
service under subdivision (f) of this rule, thei@aatshall proceed as in other cases of personal or
constructive service.

Summonses, complaints, proofs of service and retemdorsed thereon, all orders and notices served o
published, all proofs of service and certificatépublication, and all other papers filed relattogsuch



process, orders, and notices, are a part of tleedef an action for all purposes.

The person serving the process or order or publishinotice or order shall make proof of service of
publication to the court promptly and in any eveithin the time during which the person served must
respond to the process, notice, or order. If serid made by a person other than the sheriffesk cthat
person shall make proof thereof by affidavit. &ialto make proof of service or publication witkne
time required does not affect the validity of tleevice of the process, notice, or order.

At any time in its discretion and upon such term& @eems just, the court may allow any process,
notice, or order, or proof of service or publicatihereof to be amended, unless it clearly appbats

material prejudice would result to the substamtgiits of the party against whom the process, aptic
order issued or was entered.

If service of the summons and complaint is not maoen a defendant within 120 days after the filofig
the complaint, the court, upon motion or on its dmitiative after notice to the plaintiff, shallsiiss the
action without prejudice as to that defendant oealithat service be effected within a specifieokti
provided that if the plaintiff shows good causetfwe failure, the court shall extend the time fenvece
for an appropriate period. W. Va. Rule 4.

The summons and complaint in civil actions shalteered upon the defendant in the same manner as is
provided by Rule 4 of the Rules of Civil ProcedtoeTrial Courts of Record. W. Va. Rule 3.

VIIl.  CONTRIBUTORY AND COMPARATIVE NEGLIGENCE
___A. MARYLAND

The State of Maryland is a contributory negligestae. Contributory negligence is the failure to
observe ordinary care for one's own safety; ihésdoing of something that a person of ordinarygengce
would not do, or the failure to do something thatason of ordinary prudence would do, under the
circumstances. Union Mem. Hosp25 Md. App. 275, 724 A.2d 1272 (1999). A persoddemed
contributorily negligent if he fails to observe ovdry care for his own safety. Schweitzer v. Bre\280
Md. 430, 374 A.2d 347 (1977 Contributory negligence is a complete defensechsuegligence direct
contributes to plaintiff's injury. Baltimore County Keenan232 Md. 350, 193 A.2d 30 (1963). The
defendant has burden of establishing plaintiffistabutory negligence. Atlantic Mut. Ins. Co. v.
Kenney 323 Md. 116, 591 A.2d 507 (1991). The critical itistion between contributory negligence and
assumption of risk is that, in the latter, by vértof plaintiff's voluntary actions, any duty defantl owed
plaintiff to act reasonably for plaintiff's safa/su-perseded by plaintiff's willingness to take

chance. Schroyer v. McNe&23 Md. 275, 592 A.2d 1119 (1991). Further, wHaleentiff is guilty of
contributory negligence, the Defendant’'s negligaad@material. _Miller v. Mullenix227 Md. 229, 176
A.2d 203 (1962).

A child of tender years held only to that measureape which children of same age and intelligence
would be expected to exercise under similar circanes. Stein v. Overlook Joint Ven-t.2d46 Md. 75
227 A.2d 226 (1967). As matter of law, a child adezhnnot be held contributorily negligent. Miller
Graff, 196 Md. 609, 78 A.2d 220 (1951). A child aged ®meer may be contributorily negligent, but is
only bound to exercise that degree of care of re#se person of like age, intelligence, and expege
under like circumstances. Taylor v. Armige77 Md. 638, 358 A.2d 883 (1976).

__B. DISTRICT OF COLUMBIA

The District of Columbia is a contributory negligenurisdiction. Generally, contributory negligeris
a good defense to action based on negligence. K&onatr. Co., Inc. v. Kin296 A.2d 604 (D.C.
1972). Under the doctrine of contributory negligenthe plaintiff is barred from recovery if his
negligence was a substantial factor in causingnfusy, even if the defendant was also negligebinai




v. Polinger Cq.498 A.2d 520 (D.C. 1985). In determining whetheniaor is contributorily negligent,
the jury must consider his age, education, traiaind experience. Stevens v. HaB1 A.2d 792 (D.C.
1978). The District of Columbia law does not ratiag the doctrine of comparative negligence. Distri
of Columbia v. C.F. & B., In¢442 F. Supp. 251 (D.D.C. 1977); National Health.habAhmadj 596
A.2d 555 (D.C. App. 1991) (Medical Malpractice).l@Bxception to this rule is in actions by employee
against common carrier. D.C. Code 844-402 (1998).

___C. VIRGINIA

Contributory negligence is a complete defense ngifia. Morris v. Dame's Ex'161 Va. 545, 171 S.E.
662 (1933). Contributory negligence shall not cioutst a defense unless pleaded or shown by plggntif
evidence. Rule 3:16 (d) Rules of Supreme Courtigfikia. Contributory negligence and assumption of
the risk are concepts which occasionally overlapabe generally distinguishable; "contributory
negligence" connotes carelessness; "assumptidreafsk" connotes venturousness voluntarily incwgri
risk, nature and extent of which are fully appremiia VEPCO v. WinesetP25 Va. 459, 303 S.E.2d 868
(1983).

Under seven years of age, a child is conclusivedgymed incapable of contributory negligence.
Between seven and fourteen years of age, thereelsudtable presumption of incapacity. At ages
fourteen and over, children lose the presumptioanadpacity and are presumed to have adult capasity
to contributory negligence but the standard of cmhds of children of the same age, experience and
maturity. Grant v. May204 Va. 41, 129 S.E.2d 10 (1963); Norfolk & PortsiioR.R. v. Barker221

Va. 924, 275 S.E.2d 613 (1981).

___D. NEW JERSEY

Contributory negligence shall not bar recovery ewNJersey unless the negligence of the plaintiff is
greater than that of defendant or greater thacahgbined negligence

of multiple defendants. N.J. Stat. Ann. 82A:15-Ffie judge shall mold judgment by the percentage of
each party's negligence or fault. N.J. Stat. Are#\:85-5.2. The trier of fact

must make findings in negligence actions as t@#reentage of each party's negligence or fault. N.J
Stat. Ann. 82A:15-5.2. The total percentage of igegice or fault of all parties is to be 100%. Mbtht.
Ann. 82A:15-5.2.

Historically, and prior to December 18, 1987 "J@int Several Liability" in New

Jersey meant that a plaintiff could collect thatatwvard from any liable defendant irrespectivéhat
defendant's percentage of negligence and the "gaglefendant could then seek the other defendants t
pay their proportional share of award. N.J. Stamn A82A:15-5.3 applies to all non-environmentat tor
actions and states: 1) defendant 60% or more reggercan be compelled to pay entire award; 2)
defendant less than 60% responsible can be cordgellgay only percentage of non-economic loss
attributable to his negligence. The party payingertban his share may seek contribution from other
joint tortfeasors under N.J. Stat. Ann. 82/-5.3. In environmental tort actions involving the
manufacture, use, disposal, handling, storagesatrtrent of hazardous or toxic substances successful
plaintiff may compel any liable defendant to payirenaward.

Where one defendant settled with the plaintiff ptatrial and at trial, the non-settling defendevais
found 100% negligent, non-settling defendant wasenttled to pro tanto reduction of judgment under
Comparative Negligence Act but rather joint tortfei@ share on the basis of percentage of
negligence. Rogers v. Spadyl7 N.J. Super. 274, 371 A.2d 285 (App. Div. 193rtel Capital Corp.
v. Firecq 81 N.J. 548, 410 A.2d 674 (1980); Lee's HawaiiaBafety First195 N.J. Super. 493, 480
A.2d 927 (App. Div.), cert. denie@9 N.J. 205, 491 A.2d 703 (1984). SeeRyan v. KDV&yPools121




N.J. 276, 579 A.2d 1241 (1990) for apportionmendarhages between strictly liable defend
negligent defendant and contributorily negligemtiqtiff. \WWhere one or more defendants settle, any
verdict recovered by plaintiff against non-settlogfendants will be reduced by percentage of negtig
attributable to settling defendants. Cartel Caitaip, supra Young v. Latta233 N.J. Super. 520, 559
A.2d 465 (App. Div. 1989), aff,dl23 N.J. 584, 589 A.2d 1020 (1991). New Jerseytsqarmit "high-
low agreements” in which defendant agrees to paiptif mini-mum recovery in return for plaintiff's
agreement to accept maximum sum regardless of metcBenz v. Pire269 N.J. Super. 574, 636 A.2d
101 (App. Div. 1994). Failure of non-settling dedant to assert cross-claim against settling defieind
will not bar jury from assessing proportionate iliép of settling defendant but non settling defent
must give timely notice as to alleged liabilitys#ttling defendant. If no fact issue is presetmbeder
regarding settling defendant liability then tri@noot assess proportionate liability against segtli

party. Youngsupra
__E. DELAWARE

The doctrine of comparative negligence has beeptaddy statute, replacing contributory negligence,
and applies to all actions for wrongful death guiin to person or property.10 Del. Code §8132 ite
July 17, 1984). The fact that a plaintiff may hée=n contributorily negligent will not bar recovery
where such negligence was not greater than thégeegk of the defendant or combined negligence of
multiple defendants. Damages shall be diminishethéycourt in proportion to the amount of negligenc
attributed to the plaintiff. Passive assumptiomigif is an aspect of comparative negligence, not a
complete bar to recovery. No duty exists to apéte the negligence of another. Levine v. | Bel.
Supr., 226 A.2d 925 (1967). The defense is nota@va to a defendant whose conduct is wanton or
willful. Gushen v. Penn Central Transp. (oel. Supr., 280 A.2d 708 (1971). However, "conitidry
wantonness" is a defense to a defendant's willfubckless misconduct. Wagner v. Shamkal. Supr.,
194 A.2d 701 (1963).

__F. PENNSYLVANIA

The comparative negligence doctrine was adoptatd¥Pennsylvania legislature in Act 152 of 1976, 42
Pa. Cons. Stat. 87102 (a) and applies to negligesstating in the death or injury to persons orppity,
not purely financial loss. Wescoat v. Northwest.S&s'n 378 Pa. Super. 295, 548 A.2d 619 (1988).
section only applies to negligence actions, nattdtability. McMeekin v. Harry M. Stevens In365

Pa. Super. 580, 530 A.2d 462 (1987). Contribut@gligence bars recovery only where a plaintiff's
negligence is greater than a defendant's negligdi2cBa. Cons. Stat. §7102 (a).

G. WEST VIRGINIA

West Virginia abolished the contributory negligewloetrine. In West Virginia, a party is not barred
from recovering damages in a tort action so lonfgiasegligence or fault does not exceed or edugal t
combined negligence or fault of other parties imedlin the accident. Bradley v. Appalachian Power
Co. 163 W. Va. 332, 256 S.E.2d 879 (1979). Accord, Adki. Whitten171 W. Va. 106, 297 S.E.2d
881 (1982); Everly v. Columbia Gakr1 W. Va. 534, 301 S.E.2d 165 (1982). The primduf
comparative fault or negligence apply not only ¢tians in tort involving personal injury or propert
damages, but also to actions in tort involving meaty damage alone. Brammer v. Taylbr5 W. Va.
728, 338 S.E.2d 207 (1985) (applying comparativgtigence to actions based on bank's alleged
unauthorized practice of law and negligence instisgj with will preparation). The comparative
negligence doctrine is fully retroactive. SullivarBilley, 163 W. Va. 445, 256 S.E.2d 591 (1979). The
apportionment of negligence is a question for timg.j Raines v. Lindsey188 W. Va. 137, 423 S.E.2d
376 (1992).

X. PUNITIVE DAMAGES



A. MARYLAND

In product liability cases, the "actual malice" esgary to support an award of punitive damagestimb
knowledge of defect and deliberate disregard oseqonences; the standard looks to state of minteof t
defendant. AC&S, Inc. v. GodwiB40 Md. 334, 667 A.2d 116 (1995). The Court musketdown as
violative of due process a punitive damages awaatlis out of all proportion to both harm caused an
perniciousness of conduct. Alexander & Alexandee, 7. B. Dixon Evander & Assocs. In88 Md.
App. 672, 596 A.2d 687 (1991), cert. deniddé Md. 435, 605 A.2d 137 (1992). To support aaraw
for punitive damages, there must first be an awéat least nominal compensatory

damages. Montgomery Ward Stores v. Wilst®l Md. App. 535, 647 A.2d 1218 (1994), aff'd imtpa
rev'd in part339 Md. 701, 664 A.2d 916 (1995); see alsoShell30ilv. ParkeP65 Md. 631, 291 A.2d
64 (1972);_Caldor, Inc. v. Bowde830 Md. 632, 625 A.2d 959 (1993). Punitive damaayesprohibited
in pure breach of contract cases. Schaefer v. M8@2 Md. 297, 587 A.2d 491 (1991).

Malice is an absolute prerequisite to the recoeémunitive damages. Palmer Ford, Inc. v. Wdsfl

Md. App. 390, 500 A.2d 1055 (1985). Punitive dansagiee not recoverable unless the plaintiff proves
actual malice, as opposed to gross negligencemieichmalice, by clear and convincing

evidence. Ellerin v. Fairfax Savingd37 Md. 216, 652 A.2d 1117 (1995); see alsoOwdmsis, Inc. v.
Zenobig 325 Md. 420, 601 A.2d 633 (1992). Actual malicarmsact performed with evil or rancorous
motive influenced by hate, the purpose being deditedy and wilfully to injure the plaintiff and mdye
inferred from circumstantial evidence. K&K Mgming. v. Lee 316 Md. 137, 557 A.2d 965 (1989); see
alsoBattista v. Savings Bank of Baltimp6§ Md. App. 257, 507 A.2d 203 (1986). Actual malicex
product liability case is evidenced by actual krexlge of a product defect and deliberate disregatfue
consequences. Owens-lllinois, Inc. v. ZenpBRb Md. 665, 602 A.2d 1182 (1992). However, puritiv
damages cannot be recovered in action under thegfuiodeath statute. Cohen v. Rufsd Md. App.

83, 460 A.2d 1046 (1983).

The purpose of punitive damages is not only to gludefendant for egregiously bad conduct toward the
plaintiff, but also to deter defendant and othenstemplating similar behavior. Owens-Corning
Fiberglas Corp. v. Garre®®43 Md. 500, 682 A.2d 1143 (1996). Punitive damagesassessed against
each defendant individually and not as joint angesd liability among joint tortfeasors. Owens+iltis

v. Armstrong 87 Md. App. 699, 591 A.2d 544 (1991), aff'd in paet/'d in part326 Md. 107, 604 A.2d

47 (1992).

In the tort of interference with contract, the asvaf compensatory damages in a nominal amount is
sufficient to support recovery of punitive damadeise Aid Corp. v. Lake Shore Investp98 Md. 611,
471 A.2d 735 (1984). A plaintiff may not recovetl punitive damages on a common law claim and
treble damages on a statutory claim based on saomgwNatural Design, Inc. v. Rouse €302 Md. 47
485 A.2d 663 (1984).

Maryland courts have never awarded punitive damamgasion-intentional tort action involving only
property damage. U.S. Gypsum Co. v. Baltim8&6 Md. 145, 647 A.2d 405 (1994).

__B. DISTRICT OF COLUMBIA

In the District of Columbia, punitive damages ao¢ favored in law. Sere v. Group Hospitalization,
Inc., 443 A.2d 33 (D.C. 1982), cedenied 459 U.S. 912 (1982). The purpose of punitive darmagéo
punish a person for outrageous conduct which iscioak, wanton, reckless, or in willful disregaat f
another's rights and to deter him and others friomiag activity in the future. Nepera Chem. Inc.Sea-
Land Service, In¢.794 F.2d 688 (D.C. Cir. 1986); see alsoVassiliad€sarfinckel's 492 A.2d 580
(D.C. 1985). Where the basis of a complaint is thezf contract, punitive damages will lie only waer
the alleged breach merges with, and assumes actéraoh willful tort. Srour v. Barne$70 F. Supp. 18
(D.D.C. 1987); Hammerman v. Peacp6R7 F. Supp. 911 (D.D.C. 1985). Punitive Damages fo




tortious act are available when a defendant's unlas@nduct is accompanied by fraud, illldisregarc
of a plaintiff's rights or other circumstances teigdo aggravate the injury. Dyer v. William S.
Bergman 657 A.2d 1132 (D.C. 1995). A plaintiff's claim fpunitive damages requires proof by clear
and convincing evidence of the commission of tieaod of the outrageousness of the condl@tathal
Woodner Co. v. Breedefi65 A.2d 929 (D.C. 1995). The death of a tortfeasaminates liability for
punitive damages. Id

Whether actual damages are a prerequisite to perdamages is an issue on which there is a split of
opinion between the D.C. Court of Appeals and ttf. @ourt of Appeals for D.C. Circuit. The local
court holds that actual damages are prerequisde saward of punitive damages. Zanville v. Gabfd

A.2d 1000 (D.C. 1989); Dresser v. Sunderland Aphdnts Ass'm65 A.2d 835 (D.C. 1983). The

federal court holds that compensatory damages metgoe shown to establish a basis for the assessmen
of punitive damages. Camalier & Buckley - Madistnt. v. Madison Hotel, In¢513 F.2d 407 (D.C.

Cir. 1975); Butsee Jordan v. Medlé\l1 F.2d 211 (D.C. Cir. 1983) (award of punitiverdees
impermissible without valid a basis for compensattamages). However, a plaintiff need not prove
anything more than nominal actual damages to yust# imposition of punitive damages. Robinson v.
Sarisky 535 A.2d 901 (D.C. 1988).

___C. VIRGINIA

Punitive damages are recoverable "only where tisar@sconduct or actual malice, or such recklessnes
or negligence as to evince a conscious disregattieafights of others." Giant of Virginia, Inc. v.

Pigg 207 Va. 679, 685, 152 S.E.2d 271, 277 (1967). Anlddnt's conduct will support punitive
damages where the blood alcohol is 0.15 percenotmedt conditions are met. Va. Code Ann. 88.01-44.5

In actions accruing on or after July 1, 1988, there $350,000 limit on punitive damage awards. Va.
Code Ann. § 8.01-38.1. The plain meaning of théisedlictates that the cap on punitive damage asvard
applies to the action as a whole and not to eafdndant. Al-Abood v. EI-Shama217 F.3d 225 (4th

Cir. 2000).

Public policy in Virginia permits the purchase n$iirance coverage for punitive damages arising from
negligence, including willful and wanton negligenbat not intentional acts. Va. Code Ann. §38.2-227
Punitive damages are also available where thetfffairas subject to intimidation, harassment, viale,

or vandalism motivated by the plaintiff's race,rétity or religion, Va. Code Ann. §8.01-42.1, and
stalking. Va. Code Ann. §8.01-42.3.

Generally, punitive damages not allowed for breafotontract. However, where the conduct constigutin
breach amounts to criminal indifference or an irfelent willful tort, due to oppressive, malicioas,
wanton behavior by the breaching party, punitivex@mplary damages may be recoverable. Morgan v.
American Fam. Life Assur. Cdb59 F. Supp. 477 (W.D. Va. 1983). See alsoBoofRobertson236 Va.
269, 374 S.E.2d 1 (1988); Kamlar Corp. v. HaR%4 Va. 699, 299 S.E.2d 514 (1983).

A finding of compensatory damages is a prerequisitien award of punitive damages. Gay v. American
Motorists Ins. Cq.714 F.2d 13 (A Cir. 1983). A 1982 amendment to Code allows guevery for
punitive damages in wrongful death actions whegdtdeesulted from willful or wanton conduct,
although the amendment is not retroactive. Estiafgroentrout v. International Harvester C647 F.
Supp. 136 (W.D. Va. 1982). Punitive damages naivei@ble upon the death of a party liable for ypjur
Va. Code Ann. §8.01-25.

D. NEW JERSEY

The New Jersey "Punitive Damages Act," N.J. Stah./&2A:15-5.9, applies to cases filed after Oatobe



29, 1995 and imposes limitations on the amounuoitive damages in certain civil cases. The Actscap
punitive damage awards in all civil cases excepsehinvolving discrimination, civil rights, biasiitres,
AIDS testing, disclosure, sexual abuse and injuw@sed by drunk drivers..Ibh all other civil cases
punitive dam-ages are limited to $350,000 or fimees the compensatory damages, whichever is greater
All other aspects of the Act apply to all civil ems The Act sets forth the standard for awardingtiwe
damages and provides that a plaintiff must provelegr and convincing evidence that the harm sedfer
was the result of the defendant's acts or omissamgpled with willful wanton disregard of persamiso
may be harmed or by actual malice. Factors forydguonsideration of a punitive damage award
include: (1) the likelihood serious harm wouldsarfrom a defendant's conduct (2) the defendant's
awareness or reckless disregard that such harndwagelr (3) the defendant's actions upon learrigng i
initial conduct would likely cause harm and (4) theation of the conduct or concealment of it by th
defendant.

When assessing the amount of punitive damagey anjay consider: Profitability of misconduct to the
defendant, when the misconduct terminated, andd¢fendant's financial condition. The Act provides
defendants with the right to bifurcated trial upequest.

E. DELAWARE

Punitive damages may be awarded if a jury findstthedefendant's actions were motivated by some
form of malice. The defendant's conduct must réfteascious indifference or an "l don't care" atti
towards the rights of the plaintiff. Chloroben Chieah Corp. v. Comegy®el. Supr., 464 A.2d 887
(1983). If an error of judgment is involved, thendar must be readily apparent and consciously
ignored. Jardel Co. v. Hughd3el. Supr., 523 A.2d 518 (1987). The amount of simmages should be
reasonably related to all of the surrounding cirstances. Guthridge v. Pen-Mdael. Super., 239 A.2d
709 (1967).

As a general rule, punitive damages are not reateifor breach of contract. White v. Metropolitan
Merchandise MartDel. Super., 107 A.2d 892 (1954). If a breach aftact amounts to tort, however,
punitive damages may be available. Casson v. NaittenDel. Super., 455 A.2d 361 (1982). The
Delaware Supreme Court has found that it is noinag@ublic policy for insurance contracts to cover
punitive damages. Whalen v. On-DeEBlel. Supr., 514 A.2d 1072 (1986).

F. PENNSYLVANIA

Punitive damages are damages other than compendatoages or nominal damages, awarded against a
person to punish him for his outrageous conduagctordance with Restatement (Second) of Torts 8908
(1977)._Chambers v. Montgomed11 Pa. 339, 192 A.2d 355 (1963). Punitive damagibe allowed

for torts committed wilfully, maliciously or so aaessly as to indicate the wanton disregard ofities

of the parties injured. Thompson v. SwaBk7 Pa. 158 176 A. 211 (1934).

There is no insurance coverage as matter of ppblicy for a tortfeasor personally guilty of inteorial

or of wanton misconduct resulting in punitive daesgesmond v. Lisci®09 Pa. Super. 200, 224 A.2d
793 (1966). The liability for punitive damages inspd upon a principal on a vicarious basis may be
shifted to the insurer. Esmonslipra However, one court has held that punitive dasaigenot
constitute "damages" pursuant to the policy langu@geed v. Allstate Ins365 Pa. Super. 136, 529 A
10 (1987).

Punitive damages may not be recovered absent argpofactual damages. Thomas v. American
Cystoscope Makers, Ind14 F. Supp. 255 (E.D. Pa. 1976). Punitive damagesd not bear a reasonable
relationship to compensatory damages. Kirkbrideisbon, 521 Pa. 97, 555 A.2d 800 (1989). Punitive
damages are not available under the Human Relatichgdoy v. Angelone554 Pa. 134, 720 A.2d 745
(1998).




Punitive damages cannot be imposed upon an ingurtre alleged negligent infliction of emotional
distress or "bad faith" arising simply from a bre&¢ contract of insurance, prior to July 1,

1990. D'Ambrosio v. Pennsylvania Nat'| Mut. Cas., 1494 Pa. 501, 431 A.2d 966 (1981); McClaine v.
Allstate Ins, 317 Pa. Super. 154, 463 A.2d 1131 (1983). The $dvamia legislature enacted a "bad
faith" statute, 42 Pa. Cons. Stat. 8 8371, effeclvly 1, 1990, which permits the recovery of ieser
(prime rate plus 3%), punitive damages, attornfegs and costs if "bad faith" is proven against an
insurer by an insured. Punitive damages may besenband collected from the estate of a deceased
defendant; there is no per se prohibition. G.J.Johnson713 A.2d 1127 (Pa. 1998).

Because the N&ault Motor Vehicle Insurance Act abolishes tabllity except in enumerated instan
the tort right for punitive damages in an actioisiag from a motor vehicle accident does not efxistin
accident prior to October 1, 1984. Reimer v. De}iSD1 Pa. 662, 462 A.2d 1308 (1983). Punitive
damages are not recoverable under the statutomgwmgid and underinsured motorist provisions of the
MVFRL. Robson v. EMC Ins. Ca885 A.2d 507 (Pa. Super. 2001).

G. WEST VIRGINIA

In West Virginia, a jury will not be permitted teturn a verdict of punitive damages

without a finding of compensatory damages. Punidi@mages must bear reasonable relationship to the
potential of harm caused by the defendant's act®ames v. Fleming Landfill, Inc186 W. Va. 656,
413 S.E.2d 897 (1991). A jury must consider fivetdas in awarding punitive damages: 1) punitive
damages should bear reasonable relationship teettme that is likely to occur from the defendant's
conduct as well as to harm that actually has oedu2) jury may consider reprehensibility of the
defendant's conduct; 3) whether the defendanttpobfrom his wrongful conduct; 4) punitive damages
should bear a reasonable relationship to compeawysgamages; and 5) the defendant's financial
position._ TXO Production Corp. v. Alliance Resow€orp,187 W. Va. 457, 419 S.E.2d 870 (1992).
When the trial court reviews an award of punitienéges, the court should, at a minimum, consider
those five factors given to jury to consider, adl e the following additional factors: (1) thest® of
litigation; (2) any criminal sanctions imposed be tefendant for his conduct; (3) any other cigtlans
against the same defendant based on the sardaatpand (4) the appropriateness of punitive dasél
encourage the fair and reasonable settlements avbbkyar wrong has been committ&arnes v. Flemin
Landfill, Inc., 186 W. Va. 656, 413 S.E.2d 897 (1991).

An insurer may be held liable for punitive damafpgghe refusal to pay an insured's property damage
claim if such refusal is accompanied by maliciousmtion (actual malice) to injure or defraud. "Aait
malice"” may be demonstrated by evidence that therém actually knew that the insured's claim was
proper, but willfully and intentionally

denied the claim, Hayseeds Inc. v. State Farm&@as, 177 W. Va. 323, 352 S.E.2d 73 (1986); See
alsqg Berry v. Nationwide Mut. Fire Ins. C&81 W. Va. 168, 381 S.E.2d 367 (1989). Actual cealhay
also be demonstrated by evidence that the insatealdy knew the claim was proper, but nonetheless
acted willfully, maliciously and intentionally irafling to settle the claim on behalf of the

insured. _Shamblin v. Nationwide Mut. Ins. &3 W. Va. 585, 396 S.E.2d 766 (1990).

In actions of tort, where gross fraud, malice, @gpion, or wanton, willful, or reckless conduct or
criminal indifference to civil obligations affectirthe rights of others appear, or where legislative
enactment authorizes it, a jury may assess exeypplanitive, or vindictive damages. Goodwin v.
Thomas184 W. Va. 611, 403 S.E.2d 13 (1991). In assegsimifive damages, the trier of fact should
take into consideration all circumstances surroumdi particular occurrence including the naturthef
wrongdoing, the extent of harm inflicted, the iritehthe party committing the act, the wealth af th
perpetrator, as well as any mitigating circumstanice



Punitive damages should bear a reasonable relhaifpttsthe harm that is likely to occur from the
defendant's conduct as well as the harm that haalcoccurred. If the defendant profited from his
wrongful conduct, the punitive damages should resrtbe profit and should be in excess of the psafit
that the award discourages future bad acts. Rardémages should bear a reasonable relationship to
compensatory damages, however, ratios of 500 te hatper seunconstitutional._ TXO Prod. Corp. v.
Alliance Resources Cord87 W. Va. 457, 419 S.E.2d 870 (1992).

X.  PRODUCTS LIABILITY/STRICT LIABIL ITY
A. MARYLAND

The State of Maryland adopted strict liability orttin the landmark case of Phipps v. General Motor
Corp, 278 Md. 337, 363 A.2d 955 (1976). The Marylaral® of Appeals in Phippspecifically
adopted strict liability in tort predicated uponcBen 402A of the Restatement (Second) of Tortadés
the Restatement, in order to recover under a thefostrict liability in tort, a Plaintiff must shaw

1. that the product was oteéective conditionat the time it left the possession or control
of the seller;

2. that it wamreasonably dangerougo the user or consumer;

3. defect wagauseof the injuries; and

4, that the product was etpe to and did reach the consumer without subataittange

in its condition.

Section 402A on its face, subjects a seller offaalive product to strict liability without regatd the
knowledge of the defect and "even though (the 9dilas exercised all possible care in the preparati
and sale of the product.” [Restatement SecondpadfsTat 402A comment (a) 1965.

However, in an action founded on strict liabilitytort, as opposed to a traditional negligencenacthe
plaintiff need not prove any specific act of neghige on the part of the seller. The relevant iyguia
strict liability action focuses not on the condatthe manufacturer but rather on the productfitsel

At times a products liability action may be basedtte failure to warn.

When a product is alleged to be defective becaliadailure to give an adequate warning, the Chas
held that the seller is not strictly liable foilfame to warn unless the seller had "knowledgeyyothe
application of reasonable, developed human skdlfaresight should have knowledge, of the presei
....ofthe....danger." The Court adomtechment (j) of Section 402A of the Restatement Wwisc
applicable to a strict liability cause of actionevh the alleged defect is a failure to give adegjuat
warning(s) in so holding the Court adopted thetéstd the art" theory of liability as espoused in
comment (j), the Court held that a manufacturea pfoduct is held to the knowledge of an expethé
field and that the knowledge or state of the amponent is an element to be proven by the Plainitiffa
strict liability failure to warn case, the allegéefect is the failure of the seller to give an addq
warning. The seller, however, need not give angnimg if the requisitestate of the artor knowledge
does not require it._ Owens-lllinois v. Zenol#25 Md. 420, 601 A.2d 623 (1992).

Under Maryland lawgontributory negligenceis not a defense to a strict liability claim. Hewer,

misuse of a product may bar recovery where the saigithe sole proximate cause of damage, or where
it is the intervening or superseding cause. Famgte, a high speed electric drill may be defectiv
because a manufacturing defect causes it to sinowitand produce a shock during normal usage. A



plaintiff who attaches a brush to that drill ancattempting to clean his teeth suffers injury te tmouth
from the high speed of the brush will lose becdusenisuse is the sole cause of his misfortune tlaad
defect in the drill is not in any way related te tiarm_Ellsworth v. Sherne Lingerie, I1n803 Md. 581
495 A.2d 348 (1985).

In Maryland, in deteriming whether a manufacturer should be held syricble for injuries sustained
the design of a particular product is a decisiat thvolves the consideration of important policy
issues._Lundgren v. Ferno-Washington Company, 8&Md. App. 522 (1989). For the most part, the
strict liability doctrine does not apply to casdsene liability is depended upon an existence cgsgh
defect. Frericks v. General Motors Coip/4 Md. 288, 336 A.2d 118 (1975). It is when pneduct
involves an inherently unreasonable risk when theteexamines the issue of strict liability.

Under the doctrine of strict liability, the defaxfta product can be of manufacture or of desigrfduthe
most part, the question of whether a particulaigteis defective depends upon a balancing ofthity

of the designverses thenagnitude of the risk Anthony Pools v. Sheha®95 Md. 285, 455 A.2d 434
(1983). Under such test, a product is defectivim aesign if the risk or danger of the producwaighs
the product's utility._Simpson v. Standard Corgaiompany72 Md. App. 199, 527 A.2d 1337 (198
In some instances, where risks in the design d&eramtly unreasonable, no balancing test is negessa
strict liability actions._Troja v. Black and DegKeéanufacturing Companys2 Md. App. 101, 488 A.2d
516 (1985).

B. DISTRICT OF COLUMBIA

The District of Columbiaecognizesstrict liability in tort. D.C. has adopted a strii@bility standard in
products liability casesProduct misuse and assumption of the risk are defeto strict liability, wherei
contributory negligence is not. "Product Misusetiefined as the af a product in a manner that co
not reasonably be foreseen by the Defengintin some situations, a Plaintiff's failure to readarning
may be a manufacturer's defense in a productditjahction[85] This defense may be overcome;
however, by evidence that a properly worded warmingld have been verbally communicated to
Plaintiff in, for example, his or her work pla@s] An injured party has a cause of action agaithst a
parties who participated in placing the defectivedpict into the stream of commefg2] The Plaintiff
need not be a purchasers of the product, but cam [ogended user of the consurfssi.

C. VIRGINIA

Virginia does not recognize a cause of action fiactdiability arising out of a design

defect. _Sensenbrenner v. Rust, Orling & Nealehi&cts, Inc. 236 Va. 419 (1988)A products liability
action brought in Virginia must be based eithenegligence, or be based on a breach of an impfied o
expressed warranty. These would include warraofieserchantability and fitness for a particular
purpose. If a product is unreasonably dangerbes, the courts would generally find that there is a
breach of warranty. The main difference betwebreach of warranty claim for strict liability and a
Restatement of Tort Section 401 (a) claim for strability, is that, in Virginia, it is still pogble to,

under the appropriate circumstances, disclaim wées Lack of privity of contract is not a deferfer

a breach of warranty claim.

D. NEW JERSEY

Products liability law in New Jersey is governedskgtute N.J.S.A. 2A:58C-1 s&g. Punitive Damages
in New Jersy are also governed by statute N.J.8:A35.9 et seq.The following excerpts from the
statute describe fully the extent of the law in Niawsey:

Liability



_ A manufacturer or seller of a product shall beltdh a product shall be liable in a product lidil
action only if the claimant proves by a prepondeeanf the evidence that the product causing thea har
was not reasonably fit, suitable or safe for itemaled purpose because if: a. deviated from thigres
specification, formula, or performance standardhemanufacturer or from otherwise identical units
manufactured to the same manufacturing specificatis formulae, or b. failed to contained adequate
warnings or instructions, or c. was designed iefective manner.

Defenses

_a. In any product liability action against a manufaetwr seller for harm allegedly caused by a prt
that was designed in a defective manner, the matwréaor seller shall not be liable if:

(1) At the time the product left the controltbé manufacturer, there was not a practical artthieally
feasible alternative design that would have preagitiie harm without substantially impairing the
reasonably anticipated or intended function ofgfeduct; or

(2) The characteristics of the product are kntavtne ordinary consumer or user, and the harm was
caused by an unsafe aspect of the product that imh@rent characteristic of the product that comes
the product with the ordinary knowledge commonhi® ¢lass of persons for whom the product is
intended, except that this paragraph shall notyajgphdustrial machinery or other equipment usethe
workplace and it is not intended to apply to daagmsed by products such as machinery or equipment
that can feasibly be eliminated without impairihg tsefulness of the product; or

(3) The harm was caused by an unavoidably urasadect of the product and the product was
accompanied by an adequate warning or instrucsateéined in section 4 of this act.

b. The provisions of paragraph (1) of subsectioof this section shall not apply if the court,tbe
basis of clear and convincing evidence, makesfaliefollowing determinations:

(1) The product is egregiously unsafe or ulaaardous;

(2) The ordinary user or consumer of the prodacinot reasonably be expected to have knowledge of
the product's risks, or the product poses a rigedbus injury to persons other than the user or
consumer; and

(3) The product has little or no usefulness.

c. No provision of subsection a. of this seti®intended to establish any rule, or alter atigting
rule, with respect to the burden of proof.

Adequate product warning or instruction;

rebuttable presumption of adequacy after approval

In any product liability action the manufacturersetler shall not be liable for harm caused byilarato
warn if the product contains an adequate warnirigsiruction or, in the case of dangers a manufactu
or seller discovers or reasonably should discofter the product leaves its control, if the mantdaer

or seller provides an adequate warning or instoacthn adequate product warning or instructionris o
that a reasonably prudent person in the same dasicircumstances would have provided with respect
to the danger and that communicates adequate iafammon the dangers and safe use of the product,
taking into account the characteristics of, andatttiinary knowledge common to, the persons by whom



the product is intended to be used, or in the oapeescription drugs, taking into account the
characteristics of, and the ordinary knowledge commo, the prescribing physician. If the warning or
instruction given in connection with a drug or aevor food or food additive has been approved or
prescribed by the federal Food and Drug Administratinder the "Federal Food, Drug, and Cosmetic
Act," 52 Stat. 1040, 21 U.S.C. § 301 et seq. of'Bblic Health Service Act,” 58 Stat. 682, 42 C.8
201 et seq., a rebuttable presumption shall anesetihe warning or instruction is adequate. Foppses
of this section, the terms "drug", "device", "fopdhd "food additive" have the meanings definetha
"Federal Food, Drug, and Cosmetic Act."

Punitive Damages

Punitive damages may be awarded to the plaintiff & the plaintiff proves, by clear and convingin
evidence, that the harm suffered was the resutietiefendant's acts or omissions, and such acts or
omissions were actuated by actual malice or accoiegdy a wanton and willful disregard of persons
who foreseeably might be harmed by those acts @sions. This burden of proof may not be satisfied
by proof of any degree of negligence including grosgligence.

In determining whether punitive damages are tovzerded, the trier of fact shall consider all releva
evidence, including but not limited to, the

following:

(1) The likelihood, at the relevantdinthat serious harm would arise from the deferslant
conduct;

(2) The defendant's areness of reckless disregard of the likelihoot ttheserious harm at iss
would arise from the defendant's conduct;

(3) The conduct of the defendant ug@mring that its initial conduct would likely causgrm;
and

(4) The duration of the conduct or aopcealment of it by the defendant.

If the trier of fact determines that punitive dareaghould be awarded, the trier of fact shall then
determine the amount of those damages. In makatgetiermination, the trier of fact shall considiér a
relevant evidence, including, but not limited tee following:

(1) All relevant evidence relating hetfactors set forth in this section
(2) The profitability of the misconduotthe defendant;

(3) When the misconduct was terminaseutt

(4) The financial condition of the dediant.

Punitive damages shall not be awarded if a drudpwice or food or food additive which caused the
claimant's harm was subject to premarket appraviitensure by the federal Food and Drug
Administration under the "Federal Food, Drug, amdi@etic Act,” 52 Stat. 1040, 21 U.S.C. § 301 et seq
or the "Public Health Service Act,” 58 Stat. 682,4.S.C. § 201 et seq. and was approved or licemsed
is generally recognized as safe and effective punsio conditions established by the federal Fowtl a
Drug Administration and applicable regulations luing packaging and labeling regulations. However,
where the product manufacturer knowingly withhelanisrepresented information required to be
submitted under the agency's regulations, whiabriétion was material and relevant to the harm in
question, punitive damages may be awarded. Foiopagof this subsection, the terms "drug"”, "device"
"food", and "food additive" have the meanings defirin the "Federal Food, Drug, and Cosmetic Act."



While there are some exceptions, punitive damagesapped at five times the liability of that defant
for compensatory damages or $350,000, whichegreiter.

Environmental tort action; inapplicability of act:

The provisions of this act shall not apply to anyieonmental tort action.

Burden of proof in product liability actiomstablishment or alteration of existing rule:

Except as otherwise expressly provided in thisrazprovisions of this act is intended to estabdisl
rule, or alter any existing rule, with respecthe burden of proof in a product liability action.

Medical devices; liability of provider

In any product liability action against a healtihecprovider for harm allegedly caused by a medical
device that was manufactured or designed in a tieéemanner, or for harm caused by a failure tonwar
of a danger related to the use of a medical detheeprovider shall not be liable unless: (1) thevjder
has exercised some significant control over thégdemanufacture, packaging or labeling of the roaldi
device relative to the alleged defect in the dewib&h caused the injury, death or damage; orh@) t
provider knew or should have known of the defe¢hianmedical device which caused the injury, des
damage, or the plaintiff can affirmatively demoastrthat the provider was in possession of faots fr
which a reasonable person would conclude thatrtnger had or should have had knowledge of the
alleged defect in the medical device which caubkedrtjury,

death or damage; or (3) the provider created tfecta the medical device which caused the injury,
death or damage.

E. DELAWARE

The Delaware Courts recognize products liabilitifcans, but they do not recognize products liability
actions based on the theory of strict liabilityheTSupreme Court of Delaware held that the thebry o
strict liability is precluded by the Uniform Comnaéal Code._Cline v. Prowler Indus. of Marylandg.In
418 A. 2d 968 (Del. 1980).

F. PENNSYLVANIA

In Webb v. Zern422 Pa. 424, 220 A.2d 853 (1966), the Courtspedethat a manufacturer or supplier
should be liable for sale or distribution of a pwotd"in a defective condition unreasonably danggtoo
the user or consumer or his property. Walsto extended the rule of strict liability to detfee products
by adopting the Restatement of the Law of Torts§2402A.

G. WEST VIRGINIA

West Virginia has adopted strict liability in prads liability cases to recover for property damedpen ¢
defective product damages property only. Star iEwenv. Pulaskil71 W.Va. 79, 84, 297 S.E.2d 854,
859 (1982). However the defense of assumptiohefisk is available against the Plaintiff in agwots
liability case, King v. Kayak Mgt. Corp387 S.E. 2d 511 (1989), and the W. Va. Court® Hreald
generally that "the doctrine that conditions omnatés which are intrinsically dangerous will reisun
liability without proof of negligence will not bedapted into the state's tort products liability law
"Morning Star v. Black an®Decker 253 S.E. 2d 666 (1979).

Xl.  COMPENSATORY DAMAGES



A.  MARYLAND

Maryland does not have a per se cap on damageseudo, by Statute §11-108 of the Courts and
Judicial Proceedings Article of the Maryland AnniethCode, in any action for damages for personal
injury in which the cause of action arises on ¢erajuly 1, 1986an award for non-economic damages
may not exceed $350,000.00(The Maryland cap on non-economic recovery) $@8-was amended in
1994, and the non-economic damages cap was raigs00,000.00 for causes of action and extended to
wrongful death actions arising after October 1,4189&h an increase of $15,000.00 each year beginnin
October 1, 1995 for causes of action arising betv@etober | of each year and September 30 of the
following year. Under the statute, non economi@angepain, suffering, inconvenience, physical
impairment, disfigurement, loss of consortium, thves non pecuniary injury. Furthermore, ronnomic
damages does not include punitive damages. [Utlgeawards an amount for non-economic damages
that exceeds the limitation the Court shall redireeamount to conform to the limitation.

In a wrongful death action in which there are tweonmre claimants or beneficiaries, an award for
noneconomic damages may not exceed 150% of thiation established above.

B. DISTRICT OF COLUMBIA
The District of Columbia doasot have a cap on compensatory damages.
C. VIRGINIA

While Virginia does not have a cap on compensalamages, there is a limitation on recovery in @erta
medical malpractice actions.

In any verdict returned against a health care plenin an action for malpractice where the actobs af
malpractice occurred on or after August 1, 1999¢tvis tried by a jury or in any judgment entered
against a health care provider in such an actiaoiwib tried without a jury, the total amount reecable
for any injury to, or death of, a patient shall egteed $1.5 million. The maximum recovery limitkif.c
million shall increase on July 1, 2000, and eadf Juhereafter by $50,000 per year; however, the
annual increase on July 1, 2007, and the annuadase on July 1, 2008, shall be $75,000 per yeah E
annual increase shall apply to the act or actsadpractice occurring on or after the effective daftéhe
increase. The July 1, 2008, increase shall beitédnnual increase.

D. NEW JERSEY

New Jersey does not statutorily limit the amouat th recoverable by a plaint Furthermore, New
Jersey trial courts are directed not to disturly wardicts unless it shocks judicial consciencesor
manifestly unjust._Se€urey v. Lovett132 N.J. 44, 622 A.2d 1279 (1993).

E. DELAWARE

The purpose and object of awarding camsptory damages is to impose satisfaction foryinju
done. Jardel Co., Inc. v. Hugh&23 A. 2d 518 (Del. Super 1987). There is atusbry law in
Delaware which restricts the amount that can be@sdafor compensatory damages and in this regard,
Delaware policy favors recovery by injured paréesl disapproves of any limitations placed on
recovery. Marks v. Messick & Gray Construction,.JrB000 WL 703657 (Del.Super.Ct.)

F. PENNSYLVANIA

The Pennsylvania Constitution, Art. 3 § 18 prolibite General Assembly from limiting the amount of
recovery for injuries to people or property exdeptworker's compensation. The Courts are not so
limited and may set aside jury awards if the exeessward shocks the Court's conscience or sense of



justice, or is clearly beyond reason, or is foundegrejudice or sympathy or a misconception of
law. Weed v. Kerr205 A.2d 858, 416 Pa. 233 (1965); Brown v. Oudliey Cah 117 A.681, 274 Pa.
289 (1922).

G. WEST VIRGINIA
Section 55-7B-8 Sets forth the limit on liabilitgrfnoneconomic loss against Health Care providers:

(a) In any professional liability action broughtaémst a health care provider pursuant to thislarttbe
maximum amount recoverable as compensatory danfieigesneconomic loss shall not exceed two
hundred fifty thousand dollars per occurrence, rilgas of the number of plaintiffs or the number of
defendants or, in the case of wrongful death, gas of the number of distributees, except asigeov
in subsection (b) of this section.

(b) The plaintiff may recover compensatory damdgesoneconomic loss in excess of the limitation
described in subsection (a) of this section, btiimexcess of five hundred thousand dollars fahea
occurrence, regardless of the number of plaintiffthe number of defendants or, in the case of gftdn
death, regardless of the number of distributeegrevthe damages for noneconomic losses suffered by
the plaintiff were or: (1) Wrongful death; (2) permanent and subssaptiysical deformity, loss of use

a limb or loss of a bodily organ system; or (3)mpa&nent physical or mental functional injury that
permanently prevents the injured person from balig to independently care for himself or hersetf a
perform life sustaining activities.

(c) On the first of January, two thousand four, andach year thereafter, the limitation for congaory
damages contained in subsections (a) and (b) ®&#gtion shall increase to account for inflatigrab
amount equal to the consumer price index publiftyetthe United States department of labor, up tg fif
percent of the amounts specified in subsectionarfd)(c) as a limitation of compensatory nonecocomi
damages.

(d) The limitations on honeconomic damages conthinesubsections (a), (b), (c) and (e) of thisisact
are not available to any defendant in an actiosymaumt to this article which does not have medical
professional liability insurance in the amount pfeast one million dollars per occurrence covethng
medical injury which is the subject of the action.

(e) If subsection (a) or (b) of this section, aaatad during the regular session of the Legislature
thousand three, or the application thereof to arggn or circumstance, is found by a court of lae
unconstitutional or otherwise invalid, the maximamount recoverable as damages for noneconomic
loss in a professional liability action brought enxgd a health care provider under this articlelshal
thereafter not exceed one million dollars.

Xll.  JOINT & SEVERAL LIABILITY
A. MARYLAND

Maryland has codified its rules regarding jointfissors in its Courts & Judicial Proceedings Vayum
Title 3, Subtitle 14. According to théniform Contribution Among Tortfeasors Act (UCATA), a
release by an injured person of one tortfeasor doeselease additional tortfeasors unless they are
released by the injured party. However, any amgaitt by a single tortfeasor reduces the total
consideration available to the injured party byaheunt paid. Section 3-1404 titled "Effectivddaase
on Injured Person Claim":

A release by the injured person of one joint tartfar, whether before or after judgment, does not
discharge the other tortfeasors unless the relapeovides; buteduces the claimagainst the other
tortfeasors in thamount the consideration paidfor the releasegr in anyamount or proportion by



which the release provides that the total clainl $leareduced, if greater than the consideratidad.pa
According to 8§ 3-1405, titled "Effect of releaserght of contribution™:

a release by the injured person of one joint tagf® does not relieve him from liability to make
contribution to another joint tortfeasor unlessrtlease is given before the right of the otheffeasor tc
secure a money judgment for contribution has aciraed provides for a reduction, to the extenhef t
pro rata share of the released tortfeasor, ofrfjuead person's damages are recoverable agairghafi
tortfeasors.

The Court of Appeals of Maryland first considerkd application of these sections, previously cedifi
as 819 and 820 of the Maryland UCATA,_in Swigertvelk, 133 A.2d 428 (1957). The Maryland
Court, posing a hypothetical situation, indicateat if a plaintiff received a consideration fromegnint
tortfeasor for a pro rata release, then the amolucdnsideration, if greater than the releasedeasors'
pro rata share, will reduce the judgment enterednagthe remaining tortfeasor by the amount that
consideration paid exceeded the pro-rata shara.stibsequent case, Chilcote v. Von Der Ahe Van
Lines 476 A.2d 204 (1984), the Caureld that where a released joint tortfeasor pasdttlement amou
less than his ultimate pro rata share of the sulesgqudgment, then the subsequent judgment waild b
set-off by the released Defendant's pro rata dfaéiner than the consideration paid by him in settlet.
Another important case which interpreted 819 ar@i@2he Act is Martinez v. Lopea76 A.2d 197
(1984). The MartineZourt held that where the amounts paid by théirsgjbint tortfeasor is more than
the ultimate judgmenthe pro rata reduction produces a negative resilthwfully satisfies the judgme
and the plaintiff may not recover anything from thedendant against whom the judgment was entered.
The rationale for this theory is that an injuredtp#s entitled to only one satisfaction for aruiry. It is
clear that under the facts ofMartinéze non-settling defendant enjoys a windfall sitiee settling
defendant pays the entire judgment. The followiggotheticals will provide clarification.

Example No. 1: Plaintiff v. Defendants | and 2.

Plaintiff enters into a valid joint tortfeasor rate with Defendant 1 for the consideration of $60e
plaintiff proceeds against Defendant 2 and obtaijuglgment in the amount of $100. Pursuant
to Swigert plaintiff may only recover $40 from defendanti@ce the amount paid by the settling
defendant exceeds the pro rata share ($50).

Example No. 2: Plaintiff V. Defendants 1 and 2.

Plaintiff enters into a valid joint tortfeasor rate with Defendant 1 in the amount of $20 and obtai
judgment against Defendant 2 in the amount of § Pursuant to Chilcotd®laintiff may only recover
$50 from defendant 2 since the judgment is redbgetthe pro rata share ($50) notwithstanding that th
Plaintiff recovered less than the pro rata shamnfthe settling tortfeasor.

Example No. 3: Plaintiff v. Defendants 1 and 2.

Plaintiff enters in a joint tortfeasor release witefendant 1 in the amount $150 and obtains a jedgm
against Defendant 2 in the amount of $100. Putsoadartinez Plaintiff may recover nothing from
Defendant 2 since the amount of the considerataid Ipy the settling tortfeasor, $150, exceeds the
amount of the judgment.

Further, according to Chilcgten a situation involving a master-servant relasioip, and the liability of
the master is vicarious, the master-servant repteseit one pro rata share. For example, a dofvan
automobile and an owner who is not the pro rataeshiloreover, MartinefExample No. 3) held that
the settling tortfeasor had no right of contribaotfoom the nonsettling tortfeasor even though hid jma
excess of the judgment subsequently obtained aghmson-settling tortfeasor.




However, one should not conclude from the mergexée of two or more tortfeasors that they are
necessarily deemed to be "joint tortfeasors”, &jatly crafted term of art. Generally, two or rneor
tortfeasors are considered joint tortfeasors whew &ct in concert or concurrently to cause one

harm. Morgan v. Cohe®23 A.2d 1003 (1987). In Cohen the claimant wias injured in a caacciden
settled her case against the other driver and ¢ée@eu general release whereby for consideratien sh
released all of mankind. Subsequently, the clainmestituted a malpractice action Dr. Cohérhe Cour
held that the action against Dr. Cohen was noeblaais a matter of law even though the plaintiffoekex

a general release since the injuries inflictedhgydoctor were not caused by the accident. ThetCou
reasoned that Dr. Cohen caused separate and addiiarms for which he could be held independently
liable. This is so despite the fact that the oddjtortfeasor could be held jointly liable for tharms
allegedly caused by Dr. Cohen. This case has Wbty criticized and has caused considerable
confusion within the legal community. Neverthe|esserves as an example, albeit a contentious one
where two concurrent or successor tortfeasors baga held not to have caused the same harm and the
latter tort feasor not necessarily subject to énms of a general release.

B. DISTRICT OF COLUMBIA

D.C. has not adopted the Uniform Tortfeasor Actcdses where the Plaintiff has settled the claior p
to trial with 1 or 2 or more joint tortfeasors, tBefendant remaining at trial is entitled to a @#tfrom
the judgment based on the settlement. If the ¢fiéact has found the settling Defendant liablpra
rata (based on the number of tortfeasors) reduction lneagrdered8d] The credit may be limited in a
low verdict situation such that a Defendant foundle at trial at least will have to pay his or beo

rata share of the verdict.

Although strictly not a joint tortfeasor rule, D.Bule 68 entitledOffer of Judgment" states that any
time, more than 10 days before trial begins, aypdetending against a claim may serve upon the
complaining party an offer of judgment. If theefbf judgment is not accepted, during the subsdque
trial, if the judgment against the defending pastiower than the amount offered to the complaining
party, the complaining party is then responsibletie costs incurred by the defending party subseu
to the date of the offer. The purpose of this isi® promote settlement and avoid continuingdition
costs.

C. VIRGINIA

The law in Virginia was stated in Maroulis v. Etlio207 Va. 503 (1966). "Where separate and
independent acts of negligence of two partiestaairect cause of a single injury to a third perand it
is impossible to determined in what proportion eeshtributed to the injury, either or both are
responsible for the whole injury.” Marouli®07 Va. at 511. The negligence of those two garieed not
occur simultaneously, as long as they concur ixiprately causing a single indivisible injury forino
and several liability for the entire damage claimBage question of whether there is such concurring
negligence that proximately causes a single inithikdgnjury is a question for the jury to

decide. Dickenson v. TabB08 Va. 184, 193 (1967).

Virginia has adopted the rule that allowed for @iet tortfeasor to enter into a release with thedriRiff
without releasing any other tortfeasor. Under Wil Code Section 8.01-35.1., a Plaintiff may settl
with one joint tortfeasor, without releasing anfietjoint tortfeasor.

Va. Code Ann. § 8.01-35.1 states:

A. When a release or a covenant not to sue is givgnod faith to one of two or more persons liahle
tort for the same injury, or the same property dgenar the same wrongful death:

1. It shall not discharge any of tiieen tortfeasors from liability for the injury, grerty damage



or wrongful death unless its terms so provide;dmnyt amount recovered against the other tortfeagors
any one of them shall be reduced by any amounilatgd by the covenant or the release, or in the
amount of the consideration paid for it, whicheigathe greater. In determining the amount of
consideration given for a covenant not to sue lelase for a settlement which consists in wholengoart
of future payment or payments, the court shall cmrsexpert or other evidence as to the presenevai
the settlement consisting in whole or in part déife payment or payments. A release or covenartbnot
sue given pursuant to this section shall not beiteliinto evidence in the trial of the matter bhall be
considered by the court in determining the amoanthich judgment shall be entered; and

2. It shall discharge the tortfeasowhom it is given from all liability for contribigin to any
other tortfeasor.

B. A tortfeasor who enters into a release or comenat to sue with a claimant is not entitled toaeer
by way of contribution from another tortfeasor wadsbility for the injury, property damage or
wrongful death is not extinguished by the releassoeenant not to sue, nor in respect to any amount
paid by the tortfeasor which is in excess of whas weasonable.

C. For the purposes of this section, a covenantonsiie shall include any "highw" agreement wherel

a party seeking damages in tort agrees to accdpli aatisfaction for any judgment no more thamon

sum certain and the party or parties from whormdidr@ages are sought agree to pay no less than anothe
sum certain regardless of whether any judgmentereabat trial is higher or lower than the respectiv
sums certain set forth in the agreement and wheetly party provides notice to all of the other
tortfeasors of the terms of such "high-low" agreetiemediately after such agreement is reached.

D. A release or covenant not to sue given pursigaifiis section shall be subject to the provisioh§8
8.01-55 and 8.01-424.

E. This section shall apply to all such covenaotsto sue executed on or after July 1, 1979, aradl to
releases executed on or after July 1, 1980. Tlisoseshallalso apply to all oral covenants not to sue
oral releases agreed to on or after July 1, 198%j¢ed that any cause of action affected thereloyuees
on or after July 1, 1989. A release or covenantmstie need not be in writing where partiea fgendin
action state in open court that they have agreedtier into such release or covenant not to sudnawnel
agreed further to subsequently memorialize the sameiting.

D. NEW JERSEY

New Jersey recognizes the theory of joint arveral liability, in which two or more people who eva
duty, which each performs negligently, are heldfjgiliable. This remains true even though theities
may have been diverse or disconnected, as lorfgeaacts caused an injury to the plaintiff.Melone v.
Jersey Cent. Power & Light Cd.8 N.J. 163, 113 A.2d 13 (1955). New Jersey athwres to the
alternative, liability theory, in which the plaifftis unable to determine which tortfeasor is atjugable
for the injury, or what share the tortfeasors @lé¢. Lyons v. Premo Pharmaceutical Labs,, h¢0
N.J. Super. 183, 406 A.2d 185 (19

E. DELAWARE

Delaware recognizes joint and several liabilityee30 C.A. 6301 et esdJoint tortfeasors' means two
(2) or more persons jointly or severally liabilitytort for the same injury to person or propeviiether
or not judgment has been recovered against abrmesf them."_Id Neither the basis of liability nor t
relationship among the joint tortfeasors is relévddlackshear v. Clark391 A.2d 747 (Del. Supr. 978).
Joint tortfeasors do have the right to recover agabthemselves under the theories of contributrah a
indemnification.

F. PENNSYLVANIA



Pennsylvania law holds joint tortfeasors jointhdaseverally liable to a plaintiff for the injury esed by
their negligence. Rau v. Marka7 A.2d 422, 341 Pa. 17 (1941). Under Pennsydvstatutory law,
recovery is allowed against each defendant forgbeion of the total dollar amount of their causal
negligence to the amount of causal negligencebatid to all defendants against whom recovery is
allowed.

G. WEST VIRGINIA

Joint tortfeasors are jointly and severally liakalad if sued jointly both are liable to the extent
proved. Kvdom v. Frazied12 S.E. 2d 219 (1991). A judgment against onéelasor is not necessarily
an acquittal of the other. Plaintiff may only abtaatisfaction against one joint tort-feasor amat will
bar recovery against the remaining tort-feasor,év@n, payment of a judgment by a party who is
secondarily liable confers upon that party a righteimbursement by the party which is primaribblie.

Xlll.  MINORS
A. MARYLAND

Maryland follows the common law standard regardirgliability of children which holds that a chikl
not to be held to the same standard/degree otlcar@n adult would have used. He is to be hetddb
standard/degree of care which ordinary prudentddnil of his age, intelligence, experience and
development would have used under the same cirameed{90] Children under the age of five (5) are
as a matter of law, incapable of contributory regmyticel91] According to article one statute §24 of the
Maryland Annotated Code, a person of 18 years efargnore is an adult for all purposes whatsoever
and has the same legal capacity rights, poweng|gmes, duties, liabilities, and responsibilitieBhe
term minor refers to persons who has not attaihecgge of 18 years.

B. DISTRICT OF COLUMBIA

The age of majority in D.C. isighteen(18).[92] The District of Columbia adopts the tender years
doctrine, not the common law, wherein a child ofder years, depending on his age and knowledge
not be charged with contributory negligeme#.

In the District of Columbia a child is liable forsttorts as if he were an adult except wheradnsler
yearspreclude him from framing the mental attitudes 138aey to complete the tort in questiea] In
cases of tort requiring malice as an esseat@hent, a very young child may be consideredraatéer o
law incapable of determining the requisite evikimttand no liability would attach to his @e$] Lastly,
with respect to negligent torts, the age of a citilty prove to be a mitigating factor, since heefslh
liable only where he has failed to exercise a degfecare equal to that governing the ordinarydcbfl
comparable age, knowledge and experi¢agk.

C. VIRGINIA

The age majority in Virginia isighteen (18)97] Virginia follows the common law rule concerning
negligence by a minor. A minor under the age wésd7) cannot be responsible for negligence.
Between the ages of seven (7) and fourteen (1die tls a rebuttable presumption that a minor cabeot
responsible for negligen¢es] A minor over the age of fourteen (14), the minan de responsible for
negligencg99] For a minored to be determined negligent, "THdance must show that the plaintiff's
conduct did not conform to the standard of whatasonable person of like age, intelligence, and
experience would do under the circumstances foowis safety and protectiofitto]

While an individual is a minor, the statute of liations does not run against that minor, except in
medical malpractice cases. In medical malpradases, the injured minor has two (2) years after
reaching the age of ten (10) within which to bringlaim.



D. NEW JERSEY

New Jersey holds the age of majority to be 18 yelak[101] Minors are liable for intentional torts (acts
of violence)[102] Minors in New Jersey are held to the standamhod applicable to reasonable persons
of like age, intelligence and experience under sikeumstancepL03] Certain activities performed by
minors are so hazardous that the courts will hoéoit to adult standards (driving car or boad}]

E. DELAWARE

In Delaware the age of majority is eighteen ([8%] Delaware provides statutory authority to recover
up to $5,000.00 from the parents or guardian ofreonwho intentionally or recklessly destroys peraio
or real property106] Delaware statutory law also holds the owner cdigjointly and severally liable
with a minor who is permitted to use that car andsdso in a negligent manner, causing injury and/or
damage107]

Under Delaware law, a child's negligence is to &emnined by a standard of care which "is based upo
an individualized assessment of the child's adelligence, maturity, and other factors relevariti®
conduct involved[108] Although Delaware has adopted a comparative gegtie standard rather than a
contributory negligence, a minor's negligence iguhined by the same common law standaog]

F. PENNSYLVANIA

Pennsylvania falls in line with the common law rtilat minors are held to a different standard o ca
than adults. The yardstick measuring a minorisdsted of care is by comparing the conduct to other
minors of like age, experience, capacity, and dgraknt to see if they would ordinarily exercise the
same conduct under similar conditigmsd] There is a conclusive presumption that childneden seven
cannot be contributorily negligefiti1] There is a rebuttable presumption that childrawéen the ages
of seven and fourteen cannot be contributorily igegit, but this presumption is generally a matberaf
jury determinatior[112] After the age of fourteen, there is no presunmptiBurthermore, these age
demarcations as to capacity are equally applidalbheinor defendants as they are to minor
plaintiffs[113]

G. WEST VIRGINIA
The age of a majority in West Virginia is eight€¢&8) years of old.

West Virginia law holds that a minor under the agseven (7) years cannot be responsible for
negligencd114] For children between the ages of seven (7) andden (14) years, there is a rebuttable
presumption that the minor cannot be responsibie oaer the age of fourteen (14) years the cowate h
held that a minor can be shown to be responsiloledgligence115]

XIV. DRAM SHOP
A.  MARYLAND

To date, the State of Maryland has yet to passlgn enacting Dram Shop Laws. Maryland is oine o
the Five States that take the position that thareb@ no civil liability for serving alcoholic benagjes in
the absence of a dram shop act. More than fodysy&go, in State v. Hatfield16] the Court of Appeals
of Maryland held that "the law, (apart from stajutcognizes no relation of proximate cause betveeen
sale of liqguor and a tort committed by a buyer Walas drunk the liquor." In Felder v. Butiai7] the

court refused to abandon its holding in Hatfield &madopt the modern trend of cases which recegniz
a cause of action against a tavern owner by a pgused as a result of the negligent acts of agoato
whom alcoholic beverages were served while theopatras visibly intoxicated. Although the Court
recognized that a number of jurisdictions imposd Gability upon vendors of intoxicating liquofer




damages caused by their intoxicated customersciaced that "we decline, for now, to join the new
trend of cases.[118]

As to the care required of innkeepers in general, an irpdeis not strictly liable for his invitees and d
not insure their safety, but is only required tketaeasonable care in providing for their safetg]

B. DISTRICT OF COLUMBIA

The District of Columbia does not have a Dram SAopper s€120] However, the District of Columbia
does prohibit the sale of alcoholic beverages twonsi or already intoxicated persqngi] D.C. Code
Section 25-481 states in pertinent part that thee sarvice or delivery of beverages to any intated
person, oto any person of notoriously intemperate habitép@my person who appears to be intoxici
is prohibitedi122] While this section imposes an obligation upon e@rcial vendors of liquor to refrain
from providing alcoholic drinks in circumstanceslirating that a person is intoxicated and reasgnabl
likely to cause harm to others, it has never besd to impose that duty upon social hqsgs]

C. VIRGINIA

Virginia does not recognize Dram-Shop Liabilityowkever, Virginia does prohibit the sale of alcoboli
beverages to persons under 21 years of age oteadigted and/or intoxicated pers@a4] In Virginia,
there is no liability on the seller of intoxicatifiguor for negligence resulting in personal ingsi
sustained by a third parfy25] Section 4.1 - 304 of the Virginia Code and thegWiia Common Law
does not recognize Dram Shop Liability on the p&athe person who purveys an alcoholic beverage to
someone else who then causes a tort to q¢2éir.

D. NEW JERSEY

New Jersey does have a Dram Shop Act, which hdddéial beverage servers liable to third par
"This act shall be the exclusive civil remedy fergonal injury or property damage resulting from th
negligent service of alcoholic beverages by a Beelnalcoholic beverage server27] The licensed
alcohol server may not be sued under any otherylwacstatute by the injured party. Furthermore,
N.J.S.A. 2A:22/5 states the precise conditions for which damagese recovered:

a. A person who sustains personal injury or prgpgsinage as a result of the negligent service of
alcoholic beverages by a licensed alcoholic beesagver may recover damages from a licensed
alcoholic beverage server only if:

(1) The server is deemed negligent pursuant toestibs b. of this section; and
(2) The injury or damage was proximately causetheynegligent service of alcoholic beverages; and

(3) The injury or damage was a foreseeable conseguef the negligent service of alcoholic beverages

b. A licensed alcoholic beverage server shatldémed to have been negligent only when the server
served a visibly intoxicated person, or served momiunder circumstances where the server knew, or
reasonably should have known, that the person devas a minor.

The statute limits the alcohol beverage servetslity for damages, which is the percentage of
negligence attributable to the alcohol beverageesg128]

E. DELAWARE

At one time the state of Delaware did recognizawse of action by a third-party against a tavernew
for injuries caused by a drunk patrdaad] The Delaware Court reversed itself holding thraaetion



based on "Dram Shop" principles should be legigtéticreated and not created by the judicjasg]
There is a Delaware statute which creates a dutgléohol licensees and their employees to stogrsgr
patrons who are visibly intoxicat¢tB1] The Court expressly stated in DiO8sat this section does not
create a cause of action by a third party agaitetern ownef132]

F. PENNSYLVANIA

Pennsylvania does not hold a liquor licensee ligbkaird parties for damages caused by a custofher
the licensed premises unless the customer wagdyvistbxicated133] Under any condition, the licensee
can be held liable to third parties when they alelbhol to minorgi34] A social host may also be liable
for furnishing minors with alcoh@l3s5] The test for determining whether a social hostatse for

injuries sustained by a minor as a result of alt@havhether the host intentionally rendered suligib
assistancéo the minor's consumption, not whether the hottaly served the minge36]

G. WEST VIRGINIA

West Virginia statute recognizes a cause of adtidart for injuries proximately caused by the sale
alcohol to intoxicated persons or persons who pingsically incapacitated from drinking" which retsul
in personal injury to a third parfy37] The sale of liquor to a person under twenty-&1g years of age
also gives rise to a cause of action against asee in favor of a purchaser or third party injuasd
proximate result of the unlawful sgie8]

XV. INDEMNIFICATION
A. MARYLAND

It is first important to note that the Uniform Cdbtition Among Tortfeasors Act previously set forth
under the topic of Joint Several Liability, does mopair any right of indemnity under existing lawis
Maryland, indemnity requires that when one of tiergdoers is primary liable, that wrongdoer must
bear the whole log439] Under this analysis, a party is only entitledntwemnification when the parties
actions, although negligent, are considered toassipge or secondary to those of the primary tostdea
According to Hanscome v. Peyfa0] the right of indemnification may arise by expragseement or
implication. Thus, assuming a valid indemnity agnent exists, the court would then apply the active
passive test to determine whether or not one ofi¢fiendants is entitled to be indemnified by theeat

B. DISTRICT OF COLUMBIA

In D.C., indemnity is a common-law remedy whichftshthe monetary loss from one compelled to pay it
to another whom equity dictates should bear ieiadii41] Implied indemnity is essentially an equitable
remedy that arises without agreement, and by dparat law to prevent result which is regarded as
unjust or unsatisfactof42] In D.C., where the language of an indemnificaagneement is broad and
sweeping, the Court will construe the agreemeaetiilly so as to encompass losses incurred in wirole
part by the negligence of the indemnife€] A cause of action for indemnity accrues on thie da
payment is made by the party seeking indemnityclvis three (3) years in D.C. for indemnificatiorda
contribution.

C. VIRGINIA

Virginia Code section 8.01-249 (5) provides thatatnon for indemnity is deemed to accrue when the
indemnitee has paid or discharged a legal obligatid third party claim for indemnity cannot be
asserted before the cause of action is deemedroadtaruedi44] Absent a contract, equitable
principles may allow an innocent party to recovent the negligent act for the amounts paid and the
discharge of liability145] For active/passive negligence it is not thenfoff the act or omission that
defines the character of negligence as active ssiypa, for indemnity purposes, it is the relatiopsh



between the parties involved and the nature ofet@l obligation violated by the negligence thatides
the issug146]

D. NEW JERSEY

In New Jersey, common law indemnification shiftstaaf liability from one who is constructively or
vicariously liable to tortfeasor who is primarikglble[147] The party seeking indemnification must be
free from faultf148]

E. DELAWARE

Delaware recognizes a cause of actoeduitable indemnificatioft49] In order for a party to
recover under equitable indemnity that party's igegice must be passive and seek indemnification fro
the active party150]

F. PENNSYLVANIA

Indemnity is an equitable remedy fouhiatethe common-law that shifts loss from one ddéam
to anothefi51] In Pennsylvania, an indemnification relationsimigy be formed in three ways: implied
contract, expressed contract, or by operationwef ¢ta other circumstances which justify this ecjoiiéa
relief. If an indemnitee made a good faith settlement and@is given to the indemnitor, the indemn
still assumes the risk of proving liability and tlemsonableness of the settlement in any subsequent
litigation.[152]

G. WEST VIRGINIA
Under West Virginia law, implied indemnificationas equitable remedy whereby:

[O]ne defendant, who has committed no independeonigy is held liable for the entire loss of a pldin
while another entity, which may or may not be namgé defendant in the plaintiff's suit to establis
liability, would be allowed to escape liability evéhough it actually caused or was responsible for
causing the wrongdoing5s3]

Implied indemnity prevents the party who is prirhaliable from being unjustly enriched and allowe t
party that is without fault restitutiqns4] A party can be indemnified only if that partywghout
fault.[155]

XVI.  CONTRIBUTION
A.  MARYLAND

Under Maryland statutory law, the right of contrilbn exists among joint tortfeasors. The issue of
contribution depends on joint tortfeasors' liapitid third partieg156] Under the Maryland Uniform
Contribution Among Joint Tort-Feasors Act, the amtaecoverable from the non-settling defendant
when added to the amount recoverable from tharggtiefendant cannot exceed the plaintiff's
verdict[157] The Act defines "joint torfeasors” as "two or more persons jointly or seletalble in tort
for the same injury to person or property, whetiremot judgment has been recoveag@inst all or som
of them.[158]

According to 8§ 3-1402 of the Maryland Uniform Cobtition Among Tortfeasors Act:
(@) The right of contrilmrtiexists among joint tort-feasors.

(b) A joint tort-feasor is not entitled to aney judgment for contribution until the joint téeasor ha
by payment discharged the common liability or haisl more than a pro rata share of the common



liability.

(c) Ajoint tort-feasor who enters into a kattent with the injured person is not entitleddgoaver
contribution from another joint tort-feasor whoibllity to the injured person is not extinguisisdthe
settlemenf159]

According to 8§ 3-1405 of the Maryland Uniform Cobtition Among Tortfeasors Act, a release by the
injured person of one joint tort-feasor does nbéve the joint tort-feasor from liability to make
contribution to another joint tort- feasor unlelss telease:

(1) Is given before the right of the other #@asor to secure a money judgment for contributias
accrued; and

(2) Provides for a reduction, to the extenthaf pro rata share of the released tort-feasdaheoinjured
person's damages recoverable against all othefietasbrg.160]

B. DISTRICT OF COLUMBIA

Both contribution and indemnification are availabteder D.C. law161] However, neither contribution
nor indemnity can be awarded to a party who isanjoint tortfeasof162] In other words, the District of
Columbia permits a party to enforce contributioaiagt one who shares common liability to the oagin
Plaintiff.[163] Under the principal of contribution a tortfeasgainst whom a judgment is rendered is
entitled to recover proportional shares of a judginfieom the other joint tortfeasor(s) whose negiige
contributed to the injury and who were also liadol¢he Plaintifff164] For contribution to be available,
two (2) or more Defendants must have acted in apnameindependently, causing a single injury in an
indivisible manner. Just because the acts arsimafltaneous but successive doesn't mean that
contribution is improper where acts concur in cags$njury. The contribution among joint tddasors i
pro-rata in the District of Columbia. The facttttiae negligence of one tort-feasor may be greatar
that of another does not change the method of Boaortioning contribution, since D.C. law doex n
recognize degrees of negligernces]

C. VIRGINIA

By statute in Virginia, one joint tort-feasor caeek contribution of another joint tort-feasor agsult of
payment of a judgmenits6]

According to Va. Code. Ann. § 8.01-35.1:

A. When a release or a covenant not to sue isigivgood faith to one of two or more persons kaibl
tort for the same injury, or the same property dganar the same wrongful death:

1. It shall not discharge any of titleer tort-feasors from liability for the injurgroperty
damage or wrongful death unless its terms so pepWidt any amount recovered against the other tort-
feasors or any one of them shall be reduced byaarmunt stipulated by the covenant or the release, o
the amount of the consideration paid for it, whigres the greater. In determining the amount of
consideration given for a covenant not to sue lelase for a settlement which consists in wholengoart
of future payment or payments, the court shall ictereexpert or other evidence as to the presenevai
the settlement consisting in whole or in part déife payment or payments. A release or covenartbnot
sue given pursuant to this section shall not beittelininto evidence in the trial of the matter bhall be
considered by the court in determining the amoonthich judgment shall be entered; and

2. It shall discharge the tort-feasor to whois igiven from all liability for contribution to angther
tort-feasor.



B. A tort-feasor who enters into a release or nam not to sue with a claimant is not entitledetlcover
by way of contribution from another tort- feasorask liability for the injury, property damage or
wrongful death is not extinguished by the releassowenant not to sue, nor in respect to any amount
paid by the tort-feasor which is in excess of whas reasonablgs7]

D. NEW JERSEY

By statute in New Jersey, a joint tort-feasor cagkscontribution against another joint tort-fegs68]
New Jersey is a comparative negligence state,ftrereach defendant is only liable for the pro sitare
equaling the percentage of his negligence.

According to the New Jegyg Joint Tortfeasors Contribution Law: "Where igjar damage is suffered
any person as a result of the wrongful act, negledefault of joint tortfeasors, and the person so
suffering injury or damage recovers a money judgmefiudgments for such injury or damage against
one or more of the joint tortfeasors, either in anton or in separate actions, and any one gbihe
tortfeasors pays such judgment in whole or in geatshall be entitled to recover contribution frthva
other joint tortfeasor or joint tortfeasors for #wecess so paid over his pro rata share; but rempeshall
be entitled to recover contribution under thisfemmi any person entitled to be indemnified by him i
respect to the liability for which the contributisought.['169]

E. DELAWARE
Delaware recognizes the right of contribution inC€l.C.A. 8§ 6302, which states the following:
(@) The right of contributmexists among joint tortfeasors.

(b) A joint tort-feasor is not entitléo a money judgment for contribution until he bgs
payment discharged the common liability or has paade than his pro rata share thereof.

(c) Ajoint tort-feasor who entersdra settlement with the injured person is not katito
recover contribution from another joint tort-feasdgrose liability to the injured persasnot extinguishe
by the settlement.

(d) When there is such a disproportbfault among joint torfeasors as to render inequitable
equal distributor among them of common liabilitydmyntribution, the relative degree of fault of jhimt
tort-feasors shall be considered in determining thr@-rata share.

F. PENNSYLVANIA

Pennsylvania is a comparative negligence statedhdres to the Uniform Contribution Among
Tortfeasors Act. 42 Pa. C.S.A. § 832ket] According to § 8324 of the Act:

(a) General rule.--The right of contribution exiateong joint tort-feasors.

(b) Payment required.--A joint toféasor is not entitled to a money judgment for gbation until he ha
by payment discharged the common liability or haisl nore than his pro rata share thereof.

(c) Effect of settlement.--A joint tort-feasor whaters into a settlement with the injured persarois
entitled to recover contribution from another jdiot-feasor whose liability to the injured persemot
extinguished by the settlement.

According to § 7102(b.1):

(1) Where recovery is allowed against more thang®reon, including actions for strict liability, cn
where liability is attributed to more than one defant, each defendant shall be liable for that qrogn



of the total dollar amount awarded as damagesaimatio of the amount of that defendant's liabiliiythe
amount of liability attributed to all defendantsdasther persons to whom liability is apportionediemn
subsection (b.2).

(2) Except as set forth in paragraph (3), a defetslaability shall be several and not joint, ahd court
shall enter a separate and several judgment in tzivthe plaintiff and against each defendant lar t
apportioned amount of that defendant's liability.

(3) A defendant’s liability in any of the followiragtions shall be joint and several, and the cshardl
enter a joint and several judgment in favor ofptantiff and against the defendant for the totallat
amount awarded as damages:

() Intentional misrepresentation.
(ii) An intentional tort.

(iif) Where a defendant has been held liable fdarless than 60% of the total liability apportiortedll
parties.

(iv) A release or threatened release of a hazarslalistance under section 702 of the act of Octb®er
1988 (P.L. 756, No. 108), known as the Hazardotes $ileanup Act.

(v) A civil action in which a defendant has violdtgection 497 of the act of April 12, 1951 (P.L, 8i©.
21), known as the Liquor Code.

(4) Where a defendant has been held jointly andradly liable under this subsection and dischalyes
payment more than that defendant's proportionateestt the total liability, that defendant is et to
recover contribution from defendants who have pesd than their proportionate share. Further, yn an
case, any defendant may recover from any otheppexi or a portion of the damages assessed that
defendant pursuant to the terms of a contractualeagent.

(b.2) Apportionment of responsibility among certaonparties and effect. For purposes of apportgnin
liability only, the question of liability of any dendant or other person who has entered into aselwitt
the plaintiff with respect to the action and whoi@ a party shall be transmitted to the trieraaftfupon
appropriate requests and proofs by any panyl

G. WEST VIRGINIA

The West Virginia courts have recognized both @haate right of contribution as well as a statutory
right of contribution. W.Va. Code 855-7-13 holt¥/here a judgment is rendered in an action ex ttelic
against several persons jointly, and satisfactfauoh judgment is made by any one or more of such
persons, the others shall be liable to contributiiotihe same extent as if the judgment were upon an
action ex contractu."Comparative contribution betwgint tortfeasors is based upon relative degoées
negligence. Sitzes v. Anchdfotor Freight 289 S.E. 2d 679 (1982) . The right of inchoatetidbution
arises under any theory of liability which resutta common obligation to the Plaintiff, Board of
Education v. Zandd390 S.E. 2d 796 (1990). If there is no allocatd negligence, apportionment is
made on a pro-rata basis. "Mary Carter" agreenaetenforceable and not per se contrary to public
policy, however such agreements must be prompsiglaed to both the court and opposing parties.

XVIl.  WORKER'S COMPENSATION
A. MARYLAND

The Maryland Worker's Compensation Act in givingeanployee the right to compensation for injuries
sustained during the course of his employment,rdigss of fault and irrespective of negligencehef t



employer, bars suit predicated on common law neglig against the employer. Ward v. Aetna Casualty
Insurance Company60 Md. 651, 273 A. 2d 125 (1971). The exclugigtatute, found aMd. Code.
Ann., Labor and Employment, 8 9-509, states thadvery under the Worker's Compensation Act is the
exclusive right of recovery from the employer asdhi place of any cause of action against the
employer. Under Md. Code. Ann., Labor and Emplegng 9-901, when a person other than an
employer is liable for the injury or death of a eoad employee for which compensation is payableund
this title, the covered employee may file a wokedmpensation claim under the Act or bring arpacti
for damages against the person liable for the ynjlirdamages are recovered, the employer or @érsur
and the subsequent injury fund are the first reirsbd for any benefit paid under the worker's
compensation act and the balance is paid to thkewor his dependents. Md. Code. Ann., Labor and
Employment, § 9-902. If the award in a suit agaagtird-party is less than the amount recoverabla
the employer under the Act, the employee may rer@p@orker's compensation claim for the
difference. Md. Code. Ann., Labor and Employm&n®;903.

A co-employee is regarded as a "person other timpmployer” and therefore may be sued in tort.
However, under Md. Code Ann. Labor & Emply § 9-5)8@ "statutory employer" is not a third party
and is immune from tort liability.

B. DISTRICT OF COLUMBIA

A. Exclusiveness: Employer liability under the Act is exclusive aisdn place of all other forms
of liability. In other words, compensation to whian employee is entitled under the Worker's
Compensation Act is the employee's exclusive renag@dynst the employer referable to the claimants'
injury or deatl{171] If the employer fails to secure payment of thempensation due; however, the
employee may claim compensation under the Act andre payment from the Special Fynzl] or
maintain a civil action at law for damage33] If the employee chooses the latter, the employagy not
plead the defenses of negligence of a fellow engg#pgssumption the risk, or contributory

negligencg174]

B. Third Party Liability: When an employee is injured as a result of theigegte of a 3rd party,
the employee may claim compensation from his oengployer, file a civil suit against the 3rd party
responsible, or do both. If an employee intenddcsuit against the 3rd party, he must do sdiwisix
(6) months of the date he receives an award of @efkompensatioiizs] An award is defined as
including only a formal order or decision, not aommendation. An employee of a subcontractor may
bring a third party action against a negligent gaheontractor where all compensation benefits have
been received from the subcontragtioe] An employee of a subcontractor may not bringdaggrty
action if the general contractor provides compeasatoverage for all subcontractors.

C. Statutory Employer: In Meiggs v. TAssociated Builders, Inc545 A.2d 631, 634 (D.C.
App.)(1988), the D.C. Court of Appeals held thaeaeral contractor is only deemed the constructive
employer of a sub-contractor's employee when tinergd contractor actually secures a defaulting
contractor's compensation paymentsto an injuredame. In Meiggsthe subcontractor did secure
payments to its employee. The Court ruled thatesthe general contractor did not secure payment of
compensation to Meiggs under its contingent Sed. 583 duty, double liability was not possible, ard
reason existed for engaging in the legal fictiondonstructively deeming the general contractorigge
employer.

C. VIRGINIA
Virginia's Workers' Compensation Act is located@tZode Ann. §65.2-10&

seq. Under the Workers' Compensation Act, an employepleyee relationship



exists only if control over the employee exists ebhincludes the power to control not

only the result accomplished but also the meangwitiods by which theresult is to be
accomplished. Richmond Newsps. v. GilP4 Va. 92, 294 S.E.2d 840 (1982). Employmentigabt
permanent or periodically regular, but occasiomddyochance and is not in the usual course of
employer's trade or business is casual employnmehtree Act does not apply. Va. Code Ann. 865.2-
101; Board of Supervisors v. BgaZ6 Va. 126, 10 S.E.2d 498 (1940). The Act isetk@usive remedy
for an employee against his employer. Va. Code Ar65.2-307. Brown v. Re€?)9 Va. 562, 165
S.E.2d 394 (1969). An independent contractor, mfyupon exclusive nature of Workers'
Compensation Act to defeat claim by employee otlagrocontractor on same project. Evans v.
Hook239 Va. 127, 387 S.E.2d 777 (1990).

Psychological injuries that are consequence ofratbmpensable in-jury

are compensable. Bassett Burkeville Veneer v. Si@ugl Va. App. 575, 466

S.E.2d 127 (1996) (major depression related tal@agettear in chest covered by Act).

Purely psychological injury must be causally redatie physical injury or causally re-lated to obwsou
sudden shock or fright arising in the course of leynpent to be compensable. Chesterfield County v.
Dunn9 Va. App. 475, 389 S.E.2d 180 (1990) (post traisysdtess disorder in firefighter related to
treating accident victims not covered by Act). iAdependent contractor performing services for a
"statutory

employer" cannot be "other party" liable in a comnfew action, and contractor's em-ployees are
therefore barred from suing their employer to thimes extent that they are

barred from suing the owner who is their statuemployer; likewise, the employee of the owner canno
sue independent contractor for injuries causedopyractor's negligence, if it is performing the mai
work of owner. Va. Code Ann. §65.2-302; Farish wufion Indus., Inc754 F.2d 1111 (4Cir. 1985).

The language of Va. Code Ann. 8865.2-309 and 3lénvdonsidered together permits an employer to
assert its statutory lien against any recoveryinbthin an action brought against a third partglésor

the employee's injury or death. Liberty Mut. In®. €. Fishe263 Va. 78, 557 S.E.2d 209 (2002).

D. NEW JERSEY

New Jersey has a worker's compensation statutelf@ N.J.S.A. 34:15-1 et seq. The New Jersey
statute provides that when there is an employrmeationship and the employee is injured while
performing his employment, his exclusive remedydamages is through worker's compensation.
N.J.S.A. 34:1-8. The position of exclusivity has been reaffidcrmany times by the New Jersey

courts. _See Fregara v. Jet Aviation Business 36tsF. Supp. 940 (D.N.J. 1991); Jones v. Neweyers
Mfrs. Cas. Ins Co., 71 N.J. Super. 512, 177 A.2d 336 aff'd 77. Super. 147, 185 A.2d 678 aff'd 39
N.J. 555, 189 A.2d 71 Hall v. Hercules Powder CA20 N.J. Misc. 168, 26 A. 2d 164 (1942) . A gehera
contractor shall be liable to subcontractors aed #imployees who are injured due to defective
conditions of ways, works, machines or in plantéciwhvas not discovered by the employer due to his
negligence. N.J.S.A. 34:15-3.N.J. Stat. Ann.

Section 34:15-10 holds that children under eightgzrs of age can file a negligence action against
employer and co-worker. N.J. Stat. Ann. 834:154%0 alentifies two categories of workers who ca fi
a tort claim, those under 18 without proper emplegtrcertificates or children employed in violati@n
child labor laws. Workers' Compensation is the esigle remedy as to employer and employee, and a
civil action is barred, except if the employee m®wan intentional wrong. The determination of an
independent contractor is based on two testsigheto control and nature of work.Lesniewski v.BV.
Furze308 N.J. Super. 270 (App. Div. 1998); Re/Max ofWW¥vausaul,62 N.J. 282 (2000). A claim




must arise out of and be in course of employmehichvmeans that a risk of a particular accident is
reasonably incidental to the employment. Colemabyele Transformerl05 N.J. 285 (1986).

Mental stress claims are compensable if work camditwere objectively stressful,

peculiar to work place and a justified medical aminstates it was the cause of disability. Goyden v
Judiciary of Supe-rior Cout56 N.J. Super. 438 (App. Div. 199aff'd, 128 N.J. 54 (1992). An
employer is reimbursed for benefits where the egg#aecovers against a third party for the same
injuries and such a lien is applicable to a settlehor a judgment. N.J. Stat. Ann. §34:15-40.

E. DELAWARE

Delaware Workers' Compensation statute is set firfl® Del. Code §23(0dt seq. In the State of
Delaware, Workmen's Compensation serves two (B)assi purposes: Providing a scheme for assured
compensation to employees for work related injuniéhout regard to fault and to relieve employend a
employees of the burden of civil litigation. Chdaip Cable Corp. v. Employers Mut. Liab. Ins. C#7¢
A2d 835 (Del. Supr. 1984); New Castle Court v. Goan 461 A. 2d 1012 (Del. Supr 1983)he latte
purpose is expounded further by 19 Del. Code &28@ed "Compensation as exclusive remedy." §
2304 expressly states that the only form of regptgran employee injured while in the course of
employment is worker's compensation, "regardleseefjuestion of negligence and to the exclusion of
all other rights and remedies.” Third partiesrasebound by this Act. lanire v. University of D255
A.2d 687 (Del. Super 1969). If an injury followjithe primary compensable injury is caused by
claimant's own negligence, then the claim of caosas broken and the subsequent injury not
compensable. Amoco Chem. Corp. v. Hill, Del. Supgt8 A.2d 614 (1974).

A showing of unusual exertion is not a prerequisiteompensability even where the injury was astea
partly due to the aggravation of a preexisting pfatsveakness which related back to time prior to
employment. Duvall v. Connell Roofirigel.Supr., 564 A.2d 1132 (1989). Psychological disos
resulting from industrial accidents are compensplbeided there is sufficient causal connection
between the accident and the disorder. Light v. MBBI. Super., C.A. No. 84A -FE-8, Gebelein, J.
(Aug. 7, 1985). Total disability may be found fite of sporadic earnings, if the claimant's phgkic
condition disqualifies him from regular employmentmmensurate with his qualifications and
training. Bigelow v. Sear®el. Supr., 260 A.2d 906 (1969). The exclusiveedynof employee is
compensation. 19 Del. Code §82304. No employeersctiased on any degree of negligence, whether
slight or gross, including intentional tort may lfr®ught under common lawKofron v. Amoco Chemici
Corp, Del. Supr., 441 A.2d 226 (1982). Defamation isa@iersonal injury within the exclusivity
provisions of 82304, and neither are libel, malisigprosecution, false imprisonment, and false
arrest. _Battista v. Chrysler Corel. Super., 454 A.2d 286 (1982).

F. PENNSYLVANIA

On June 24, 1996, Governor Tom Ridge signed imoeletensive amendments of the Pennsylvania
Workers' Compensation Act, also known as Act 5P &.1let seq.

8306 (A.2) (1){8) provides that nearly all claimants will be Ited to receiving temporary total disabi
benefits for a period of one hundred-four (104) keed he Insurer must request a medical examination
within sixty (60) days upon the expiration of theechundred four (104) weeks to determine the degji
impairment due to claimant's compensable injurlie €@&xamination must be by a Board Certified
Pennsylvania licensed physician, chosen by agreeofi¢he parties or as designated by the Department
A claimants "earning power" shall be determinedHhsywork the claimant is capable of performing and
shall be based upon expert opinion evidence winicludes job listings with agencies of the Departimen
private job placement agencies and advertisementeiusual employment area. Partial disabilitylsha
consider the employee's productive skill, educaiige and work experience, and



whether or not the claimant can engage in any diner of substantial, gainful emplayent which exisi
in the usual employment area in which the empldiyes within the

Commonwealth. Sections 316 and 449 now providarfoextensive settlement procedure permitting a
complete compromise and release of all claimsuding medical associated with the work injury.
Claimants will have to acknowledge, in writing, theomplete understanding of the agreed resolution.
Mental disability caused by claimant's subjecti@action to normal working conditions is not
compensable. Work related stress must be causadtbgl objective working conditions. Martin v.
WCAB, 523 Pa. 509, 568 A.2d 159 (1990). An employerndahieugh negligent, is entitled to assert
right to subrogation out of any third party recgueHeckendorn v. Consolidated Rail Cof®2 Pa. 101,
465 A.2d 609 (1983). There is no intentional xtteption to the employer's immunity under the
Workers' Compensation Act. Poyser v. Newn&dit Pa. 32, 522 A.2d 548 (1987A.claimant may see
damages against the employer on a cause of adiidratidulent misrepresentation when the employer's
conduct is alleged to aggravate the work injuryrtiav. Lancaster Battery C630 Pall, 606 A.2d 44
(1992). Where an employee is intentionally injubgca co-worker for personal reasons, the employee
can forego the workers' compensation system andisum-worker and his employer for

injuries. Hammerstein v. Linsa440 Pa. Super. 350, 655 A.2d 597 (1995). Thirdypdefendants may
not successfully join employer for contributionimdemnity unless the parties had entered into evritt
contract calling for such obligation on the pareaiployer. Tsarnas v. Jones &l aughlin Steel C488.,
Pa. 513, 412 A.2d 1094 (1980).

G. WEST VIRGINIA

Worker's Compensation is the exclusive remedy fankwelated injuries, and the provisions of the act
may not be waived. W. Va. Code §23-2-7. Theaats from an employee his common law right to sue
his employer._Belcher v. Richards@17 F. Supp 1294. There is a two year statuliengitions on

filing claims, and a five (5) year time limit foeopening dormant cases. W. Va. Code 23-2 etWesgt
Virginia Code §23-4-10 (e) allows the dependerda deceased employee to receive a lump sum equal to
104 weeks of benefits if the following three coiadis have been met: (1)

the dependent was receiving permanent total disabibrkers' compensation benefits at his death; (2
death was from cause other than disability injaryd (3) the decedent died leaving dependent asedkfi
in W. Va. Code §23-4-10 (d). Vandergriff v. Ste#®rk-ers' Comp. Comm*83 W. Va. 148, 394 S.E.
747 (1990). In order for claim to be held compétesander the Workers' Compensation Act, three
elements must coexist: (1) personal injury; (Zeireed in course of employment; and (3)

resulting from that employment. Jordan v. Statek#is' Comp. Comm*56 W. Va.

159, 191 S.E.2d 497 (1972). An employee defendam a business trip, so as to receive immunity
under the Workers' Compensation laws from suit bg-amployee, only if the employment created the
necessity for trip and if, upon cancellation fosimess reason, the trip would not have gone

forward. Jenrett v. Smitfli73 W. Va. 325, 315 S.E.2d 583 (1983). Wherenpeent partial disability
combines with factors, such as age, educationraedigence, to render a claimant unemployablegrhe
she is entitled to a permanent total disability myaowever, second injury life award may not beduh
solely on the fact that claimant's advanced agelymles employment. Hunter v. State Workers' Comp.
Comm'r and Nat'l Coal Minin$82 W. Va. 133, 386 S.E.2d 500 (1989). Under W.ade §23-4-2, as
amended effective May 7, 1983, an employer is stibtjecommon law tort action for damages for
wrongful death where employer acts with delibematention. The statute sets forth two separate and
distinct methods of proving deliberate intentiqd) the plaintiff demonstrates that the employd¢edc
with consciously, subjectively and deliberatelynfi@d intention to produce specific result of injory
death to the employee or (2) plaintiff offers evide to prove five specific requirements pro-vided i
§23-4-2 (c) (2) (i))._Mayles v. Shoney's, Int85 W. Va. 88, 405 S.E.2d 15 (1990). In the event a




employer defaults on any payment required by Watkeéompensation Act, then payment, interest and
penalty thereon shall be a lien enforceable agaihptoperty of employer, subject to certain exteys.
W. Va. Code §23-2-5a (1995).

XVIII.  INSURANCE CONTRACT INTERPRET ATION
A. MARYLAND

Maryland does not follow the rule that an insurapokcy is to be construed most strongly against th
insurer._Bausch & Lomb, Inc. v. Utica Mut. Ins..C830 Md. 758, 625 A.2d 1021 (1993).

In Cole v. State Farm Mutual Insurance Compa&bp Md. 298, 753 A.2d 533 (2000). The Court of
Appeals explained:

Our primary task in interpreting an insurance pglas with any contract, is to apply the termshef t
contract itself. We look first to the contractdmage employed by the parties to determine theesangd
limitations of the insurance coverage. When ineipg the words of a contract, we seek to give the
words their customary, ordinary and accepted meanim addition, we examine the character of the
conduct, its purpose and the facts and circumssapicthe parties at the time of execution . If.the
meaning of the terms of the insurance policy aangnd unambiguous, we will determine the meaning
of the terms of the contract as a matter of law.

Id. 359 Md. at 305-06, 753 A.2d at 537. (Internaltgtions and citations omitted).

In Maryland, it is well settled that the constroctiof a written contract is ordinarily considerede an
issue of law for resolution by the trial judge. itBrsity Nat'l Bank v. Wolfe279 Md. 512, 369 A.2d 57
(1977);_Allen Engineering Corp. v. Lattimor235 Md. 182, 201 A.2d 13(1964). Only when thisre
abona fideambiguity in the contract's language or legitimdtebt as to its application under the
circumstances is the contract submitted to the afiehe fact for interpretation. S@&ward of Trustees v.
Sherman280 Md. 373, 373 A.2d 626 (1977);_4 Williston Gontracts§ 616 (1961). Ambiguity arises
if, to a reasonably prudent person, the languagd isssusceptible of more than one meaning and not
when one of the parties disagrees as to the meahihg subject language. Board of Educ. of Clsarle
County v. Plymouth Rubber C@2 Md. App. 9, 26- 27, 569 A.2d 1288 (1990); kris. Exch. v.
Marks Rentals, In¢288 Md. 428, 418 A.2d 1187 (1980). In deterngniine meaning of a term used in
an insurance policy, or in any contract, when #ientis not itself defined by the document, a Margla
court is to give the term in question its "custoyardinary and accepted meaning." Moreover, under
Maryland law, all of the provisions of an insurampedicy must be read in contieand in conjunction wit
one another. Sdeacific Indem. Co. v. Interstate Fire & Cas. G102 Md. 383, 388, 488 A.2d 486, 488
(1985).

B. DISTRICT OF COLUMBIA

In D.C. when interpreting an insurance policy, @aurt must first determine whether the language is
plain and unambiguous and therefore controlling asatter of law, or whether words are ambiguous and
in need of interpretation through rules of condioug and objective evidence of the parties intdétene
Corp. v. Ins Co. of North Ameri¢c&97 F. Supp 946, vacated 631 F. Supp. 34 (D.64)19

In construing ambiguous language of insurance aofta court must consider objective evidence of
insured's intent; the most important evidence ésititerpretation that parties themselves give draon
as manifested by their conduct subsequent to foomaReasonableness of different interpretatidreso
insurance policy is determined by intent of insurather than the insurer. 1d,



Under District of Columbia law, terms of insurampm#icy, so long as they are clear and unambiguous,
constitute an express contract between partiesnastl be enforced, unless they violate a statupeibic
policy. Chiriboga v. International Bank for Rectrostion and Developmen616 F. Supp. 963 (D.D.C.
1985).

Clear and unambiguous language should be consticgmtding to its everyday meaning. Ambiguous
policy language should be construed in favor ofiied wherever reasonable. Continental Cas. Co. v.
Cole 809 F.2d 891, 258 U.S. App. D.C. 50 (1987).

C. VIRGINIA

In Virginia, when construing an insurance polidye tourt will read it as a single document, andeavhi
liberally construing it in favor of the insuredgtourt will not write a new contract of
insurance._Quesenberry v. Nichd@68 Va. 667, 159 S.E.2d 636 (1968).

D. NEW JERSEY

New Jersey's appellate courts have ruled that besic terms and particular provisions of an insce:
contract may not be disregarded at will and a nemtract judicially made for the parties. Linden tglo
Freight v. Travelers40 N.J. 511, 193 A.2d 217 (1963). Fundameniaktjple of insurance law is to
fulfill objectively reasonable expectations of pestto insurance contract, however, even unambiguou
insurance contracts may be interpreted contrapjaio meaning so long as to fulfill the reasonable
expectations of the parties. Werner v. First Stht@ N.J. 30, 548 A.2d 188 (1988); MacBean vPaul|
169 N.J. Super. 502, 405 A.2d 405 (App. Div. 19T8)to v. Russp140 N.J. 544, 659 A.2d 1371
(1995). Insurance contract not ambiguous simpbabse it is complex. Transamerica Ins. v. Keown
451 F. Supp. 397 (D.N.J. 1978). When policy isuicknd unambiguous, the court must enforce contract
as written, not try to make a better contract lher in-sured._Vantage v. American Env. Te@s1 N.J.
Super. 516, 598 A.2d 948 (1991); State v. Signainlint'l, 130 N.J. 51, 63, 612 A.2d 932 (1998)dc
v. Torcon 275 N.J. Super. 117, 645 A.2d 806 (App. Div. 1994mbiguity in insurance policy is
resolved against insurer when insured is unsophisi party, Sparks v. St. Pali00 N.J. 325, 495 A.2d
406 (1985); Werner v. First Statel2 N.J. 30, 548 A.2d 188 (1988), but not whéearcthat parties
negotiated and jointly drafted. First Nat'l Bankvotor Club 310 N.J. Super. 11, 708 A.2d 69 (1997);
and interpretation should be sensible and confoittm @xpressed intent of parties. Insurers seelang t
limit scope of liability and exclude specific riskad hazards must use precise, express langkadelity
& Cas. v. Carll &Ramagos243 F. Supp. 481 (D.N.J. 1965), appeal dismis3esl F.2d 303 (3rd Cir.
1966). If controlling language of policy will supgt two meanings, one favorable to insurer, otber t
insured, interpretation favoring coverage shoul@glied. Butler v. Bonner & Barnweb6 N.J. 567,
267 A.2d 527 (1970); Watson v. Agwad91 N.J. Super. 417, 677 A.2d 788 (App. Div.

1996), certdenied 146 N.J. 500, 683 A.2d 202; Sears Roebuck via&Bs340 N.J. Super 223, 774 A.
526 (App. Div. 2001).

E. DELAWARE

In Delaware, ambiguous terms in an insurance peligyhich are considered to be contracts of adimesio
- are construed against the insurer. However,ilels courts have ruled that plain language is not
made ambiguous by relationships of adhesion, alidb&ienforced without distortion, if otherwise
proper. Furthermore, that mere disagreement ondhstruction of language will not create
ambiguity._City Investing v. Continental Ca624 A.2d 1191 (Del. Supr. 1993).

F. PENNSYLVANIA

Under Pennsylvania law, a policy provision will d@biguous -- and construed most favorably for the
insured -- only if reasonably intelligent personben considering in context the entire policy, vebul



honestly disagree as to the provision's meaningidka v. Equitable Life Assurance Sociedy¢4 Pa.
Super. 101, 496 A.2d 28 (1985); Adelman v. StatenRdut. Auto. Ins, 255 Pa. Super. 116, 386 A.2d
535 (1978). Furthermore, a Pennsylvania courtlsh@ad the policy to avoid ambiguities if possible
and should not convolute the plain meaning of thiing merely to find any ambiguity. Lower Paxton
Twp. v. United States Fidelity883 Pa. Super. 558, 557 A.2d

393 (1989). Where language of policy is clear an@mbiguous, it must be given plain and ordinary
meaning in the terms used. Guardian Life v. Zezah@5 Pa. 345, 479 A.2d 949 (1984); Luko v.
Lloyd's, 393 Pa. Super. 165, 573 A.2d 1139 (1990), apperaked 526 Pa. 636, 584 A.2d 319

(1990); Pfeiffer v. Grocer's Mut In251 Pa. Super. 1, 379 A.2d 118 (1977). Court lsh@ad policy
provisions to avoid ambiguities, if possible, amd torture the language to create them. St. Piagilldhd
Marine Ins. v. U.S. Fire Ins655 F.2d 521 (3rd Cir. 1981). If unambiguoug, ¢burt may interpret the
policy as a matter of law. Patterson v. Relianse BB82 Pa. Super. 592, 481 A.2d 947 (1984).
Reasonable expectations of the parties must bedawad in analyzing an insurance policy which is
ambiguous as applied to the factual situation priese J.H. France Refractories Co. v. Allstate Grs,
396 Pa. Super. 185, 578 A.2d 468, appeahted 527 Pa. 634, 592 A.2d 1302 (1991).

G. WEST VIRGINIA

West Virginia court are also mindful that "Where fbrovisions of an insurance policy contract aeaucl
and unambiguous they are not subject to judiciaktaction or interpretation, but full effect wide
given to the plain meaning intended.” Tackett mmekican Motorists Ins. C0584 S.E.2d 158, 164-65
(2003 ("Language in an insurance policy shouldikergits plain, ordinary meaning.").

However, if the language in an insurance policgrigiguous, then the doctrine of reasonable
expectations applies, which is defined as:

With respect to insurance contracts, the doctrimeasonable expectations is that the objectively
reasonable expectations of applicants and intebdedficiaries regarding the terms of insurance
contracts will be honored even though painstakingysof the policy provisions would have negated
those expectations.

National Mutual Ins. Co. v. McMahon & Sons, ., 356 S.E.2d 488, 494 (W. Va. 1987%ee

alsoSilk, 192 W.Va. at 526 n.4, 453 S.E.2d at 360 n.4 (Tdwrihe of reasonable expectations only
applies in West Virginia when the policy languageimbiguous); State Bancorp, Inc. v. United States
Fidelity and Guaranty Ins. Ga483 S.E.2d 228, 233 (W. Va.9B (holding that insurer did not have d
to defend insured in action for breach of contraatrage, civil conspiracy because insured didaliege
"occurrence" as defined in the policy);Bruceton BanUnited States Fid.& Guar. Ins. Cd86 S.E.2d
19 (W. Va. 1997).

Lastly, "[w]here the policy language involved iscisionary, it will be strictly construed againisét
insurer in order that the purpose of providing imdéy not be defeated.” McMahon & Sons, 1856
S.E.2d at 496.

The West Virginia Supreme Court of Appeals has setbthe doctrine of reasonable expectatidosdel
the doctrine as adopted in West Virginl§]n insurance contract should be given a constbanavhich a
reasonable person standing in the shoes of theshsuwould expect the language to mean." Soliva v.
Shand, Morahan & Cp345 S.E.2d 33, 35-36 (W. Va. 1986); $wwkins v. Doe350 S.E.2d 711 (W.
Va. 1986);_Hensley v. Erie Insurance (283 S.E.2d 227 (W. Va.1981); Thompson v. Statedobile
Mutual Insurance Cpll S.E.2d 849, 850 (W. Va. 1940). Under the aglarticulated by

the_ McMahonCourt, the doctrine of reasonable expectations iie context of the interpretation of
insurance contracts, that "[t|he objectively readila expectations of applicants and intended
beneficiaries regarding the terms of insuranceractg will be honored even though painstaking stfdy




the policy provisions would have negated those etgpens.” _McMahon & Song56 S.E.2d at
495, quotingKeeton, Insurance Law Rights at Variance with &oRrovisions83 Harv.L.Rev. 961
(1970). Of particular significance is footnotef@tee McMahonopinion:

"The doctrine is also recognized by other authesiti[Clourts in construing and applying a standardi
contract seek to effectuate the reasonable expmttaif the average member of the public who ascept
it." Restatement (Second) of Contracts § 237 cenira. "[T]he construction adopted is that which a
reasonable person in the position of the insuredldvioave understood the language used to mean."

2 Couch on Insurance 28115.16, p. 174 (1984).

In applying the doctrine of reasonable expectatiorstandardized insurance contracts, we musttrejec
that portion of the reasoning inSoliva [v. Shandrdhan & Ca.345 S.E.2d 33 (W. Va. 1986)] which is
based on the general rule that a party to a cdrtesca duty to read the instrument.  While thise may
equitably be enforced with regard to a contracotiated at arm's length between parties of readpnab
equivalent bargaining power and signed by eachotutld be unfair to apply the general rule in theeca
the modern insurance contract. These policies@mgacts of adhesion, offered on a take-it- axeit
basis, often sight unseen until the premium is paidl accepted, full of complicated, almost mystical
language. "It is generally recognized the inswédnot read the detailed, cross-referenced,
standardized, mass-produced insurance form, naratahd it if he does.". . The majority rule is that
the insured is not presumed to know the contengg@&dhesion-type insurance policy delivered tg him
. . and we hereby adopt the majority view.

Id. at 495 n.6.

In West Virginia, the doctrine of reasonable exptons is limited to those instances in which thicy
language is ambiguous. lat 496 n.7 ("The requirement of ambiguity is bagedhe fact that the
doctrine of reasonable expectations is essensallye of construction, and unambiguous cacts do nc
require construction by the courts.”) See,,&sgl. Pt. 1, Columbia Gas Transmission Corp. k. E.
duPont de Nemours and C817 S.E.2d 919 (W. Va. 1975); Syl. Pt. 1, Cbps$ier v. United States Life
Insurance C0.116 S.E.2d 864 (W. Va. 196oliva, 345 S.E.2d at 3&ontraEstrin 612 S.wW.2d

413; Corgatelli v. Globe Life & Accident InsuranCe., 533 P.2d 737 (Idaho 1975). The Court noted
that "[w]here ambiguous policy provisions wouldgaly nullify the purpose of indemnifying the insdre
the application of those provisions will be sevgrelstricted.” McMahon & Son856 S.E.2d at 496.
The Court further expressed that an exclusiongargeral business liability policy should not be so
construed as to "strip the insured of protectiosirags risks incurred in the normal operation of his
business," especially when the insurer was awatteeafiature of the insured's normal operations when
the policy was sold. Idcitations omitted).

In further articulating the rationale underpinnthg reasonable expectation rule of construction,
the_ McMahonCourt explained:

Where an insured has a reasonable expectatiorvefage under a policy, he should not be subject to
technical encumbrances or to hidden pitfalls. #surer wishing to avoid liability on a policy purpiag
to give general or comprehensive coverage must madlesionary clauses conspicuous, plain, and
clear,placing them in such a fashion as to makéoois\vtheir relationship to other policy terms, anuast
bring such provisions to the attention of the iesuIOf course, the insurer may avoid liability by pnog
that the insured read and understood the languegeeistion, or that the insured indicated his
understanding through words or conduct.

Id. (citations omitted).

XIX.  WRONGFUL DEATH



A. MARYLAND

According to 8§ 3-904 of the Courts and Judiciald@exlings Article of the Maryland Annotated Code, a
wrongful death action shall be for the benefittad tife, husband, parent, and the child of the aeag
person. If there are no persons who qualify utitlese aforementioned beneficiaries, an action bkeall
for the benefit of any person related to the demg@grson by blood or marriage or who was totally
dependent upon the deceased. As to limitatiomsuwfages, for the death of a spouse, minor child, or
parent of the minor child, damages awarded aréimaéed or restricted by the pecuniary loss or the
pecuniary benefit rule, but may include damagesrfental anguish, emotional pand suffering, loss ¢
society, companionship, comfort, protection, madgae, parental care, filial care, attention, adyi
counsel, training, guidance, or education wherdiegdge. For the death of an unmarried child, who
older than 21 years of age, or the parent of @ chiho is not a minor child, the damages awardettun
this section are not limited or restricted by tleeymiary loss or pecuniary benefit rule, but maphide
damages for mental anguish, emotional pain aneésagf, loss of society, companionship, comfort,
protection, marital care, parental care, filialesattention, advice, counsel, training, or guidanc
Furthermore, the Act only allows one action witBpgect to the death of a person. The action must be
brought within three years of the death of therejuperson, unless the death was caused by an
occupational disease, in which case the action brisrought within 10 years of the time of death or
within 3 years of the date when the cause of deathdiscovered - whichever is shorter.

It should be noted that according to the EstatesTansts Article of the Maryland Annotated Code 8§7-
401, a Personal Representative is entitled to kaitsprvival action” on behalf of the deceased for
injuries suffered just as if the deceased werealiv

§ 3-904. Action for wrongful death.

(a) Primary beneficiaries. - An action under this subtitle shall be for the e the wife,
husband, parent and child of the deceased person.

(b) Secondary beneficiaries.  there are no persons who qualify under subsed¢a, an action
shall be for the benefit of any person relatechtodeceased person by blood or marriage who waky
dependent upon the deceased.

(c) Damages to be divided among beneficiariesin an action under this subtitle, damages may
be awarded to the beneficiaries proportioned tartjuey resulting from the wrongful death. The amb
recovered shall be divided among the beneficianeafares directed by the verdict.

(d) Damages if spouse or minor child dies.For the death of a (1) spouse, (2) minor child, (3)
parent of a minor child, or (4) an unmarried chilldo is not a minor child if the child is 21 yeatd or
younger or a parent ccaibuted 50% or more of the child's support withie L2 month period
immediately before the date of death of the chiiid: damages awarded under subsection (c) are not
limited or restricted by the "pecuniary loss" oetpniary benefit" rule but may include damages from
mental anguish, emotional pain and suffering, tdssociety, companionship, comfort, protection, itaé
care, parental care, filial care, attention, adviceinsel, training, guidance, or education where
applicable.

(e) Damages if unmarried child, who is not a minor, dis.- For the death of child not described
under subsection (d) or a parent of a child, whmisa minor child, the damages awarded under
subsection (c) are not limited or restricted by'fhecuniary loss" or "pecuniary benefit" rule buayn
include damages for mental anguish, emotional @athsuffering, loss of society, companionship,
comfort, protection, care, attention, advice, celinsaining or guidance where applicable if:

The non-economic damages cap of § 11-108 of thet€a@und Judicial Proceedings article of the code



applies to wrongful death cagegz]

Cause of Action | Non-Economic

Arising On or Cap on
After: Damages
July 1, 1986 $350,000

October 1, 1994 | $500,000

October 1, 1995 | $515,000

October 1, 1996 | $530,000

October 1, 1997 | $545,000

October 1, 1998 | $560,000

October 1, 1999 | $575,000

October 1, 2000 | $590,000

October 1, 2001 | $605,000

October 1, 2002 | $620,000

October 1, 2003 | $635,000

October 1, 2004 | $650,000

October 1, 2005 | $665,000

In an action instituted by the personal represasmtagainst a tortfeasor for a wrong which resuikethe
death of the decedent, the personal representatiyaecover the funeral expenses of the decedetat up
$2,000 in addition to other damages recoverabikdraction.178]

B. DISTRICT OF COLUMBIA

A wrongful death action shall be brought by thespaal representative of the Decedang] A
wrongful death action shall be brought within ofhigyear after the death of the injured perg@a]

Damages under the Wrongful Death Act go solelh&ltenefit of the spouse and next of KigiL] The
first element is pecuniary loss, calculated asatieual share of the decedent's dependents in the



decedent's earnings, multiplied by the decedemntk life expectancy, and discounted to present
value[182] The second element compensates for the valueratss lost to the family as a result of the
decedent's deafhtig3] The reasonable expenses of the last illness amal lare also included in the
damage calculatiof184]

A survival action is brought by the legal represgéine of the decedent8s] The damages in a survival
action go to the benefit of the estate of the deogdind are limited to the loss of the decedent's
prospective net lifetime earnings discounted te@néworth186] The Plaintiff may also recover for
conscious pain and suffering suffered by the dausul#or to deatlj187]

C. VIRGINIA

Virginia allows a personal representative to bamgaction for a claim for wrongful degttdg8] The
general class of beneficiaries for a wrongful deddim are the surviving spouse, the children ef th
deceased, and any child of the deceased's childiréfithere be none such, then the parents, breted
sisters of the deceased, or if the decedent hidsd#f surviving spouse and parent or parents, behild

or grandchild, the award shall be distributed ®ghbrviving spouse and such parent or pafeass.
Damages include sorrow, mental anguish and solatehvmay include society, companionship, com
guidance, kindly offices and advice of the decedeminpensation for the recently expected loss of
income of the decedent, and service protectioncanel and assistance provided by the decedent (there
must be some showing that the decedent providedsfunoney or support to the beneficiaries) expenses
for the care, treatment, hospitalization of tieeedent, incident to the injury resulting in deatlasonabl
funeral expenses and punitive damades] There is no cap on damages for wrongful dea¥irginia.

§ 8.01-56 provides that the right of action undier tVrongful Death Statute shall not determine,ther
action, when brought, abate by the death, disswlutr other termination of a defendalhen a perso
who has brought an action for personal injury ghesding the action, such action may be revivethén t
name of his personal representative. If deathtezsfrom the injury for which the action was origlly
brought, a motion for judgment and other pleadstuys! be amended so as to conform to §88.01-50, and
the case proceeded with as if the action had bemmgbt under such section. In such cases thelebgha
but one recovery for the same injutgi] And such recovery cannot include mental angyiam or
suffering of the deceas¢th2]

D. NEW JERSEY

New Jersey has a statutory cause of action for giubileath[193] The beneficiaries of a wrongful de:
action are those persons that could have had astée interest in the decedent's estate and in the
proportion that they were entitled to tgke4] Any action brought under the New Jersey Act nbast
commenced within 2 years after the death of thedeatf195] The New Jersey wrongful death statute
is remedial in nature rather than penal, thergbomrdtive damages are not, awardegb]

E. DELAWARE

Delaware has codified its wrongful death acfitd¥] The beneficiaries of such an action shall be a
spouse, parent and childreng] If there are no beneficiaries as named abovactaon can then be
brought by any person related to the deceaseddoglir marriag€199] The statute of limitations for a
wrongful death action is two (2) yedes0] Ina wrongful death action, a plaintiff is not limitéalsimply
recovering pecuniary damages and in determininguth@unt of an award, a jury can consider such
factors as loss of contribution for support, loEparental, marital, and household services, ressden
funeral expenses, and mental anguish to the sag/sfpouse and next-of-kipo1]

F. PENNSYLVANIA

In Pennsylvania a wrongful death action must bermented within one (1) year after degzte] A



wrongful death action may only be brought by thespeal representative of the decedent until six
months after the death of the decedeoi] After that time, a personal representative or@erngon
entitled by law may bring the action and act ast&e ad litem on behalf of all persons entitled to
damage$204] Beneficiaries include the following: spouse, dhéh, or parents of the deceased and the
damages recovered shall be distributed to the toésuiés in the proportion they would take the pe
estate of the decedent in the case of intestacyvéhdut liability to creditors of the deceased quer
under the Pennsylvania Ig@05] The plaintiff shall be entitled to recover, indéttbn to other damages,
damages for reasonable hospital, nursing, medigadral expenses and expenses of administration
necessitated by reason of injuries causing deash.

G. WEST VIRGINIA

In West Virginia a personal representative cangoawrongful death action on behalf of the
decease07] There is a two year statute of limitations on ngiul death action®08] The court or
jury, may awrd such damages as to it may seem fair and judt,raay direct in what proportions the
damages shall be distributed to the surviving spauml children, including adopted children and
stepchildren, brothers, sisters, parents and arspps who were fizncially dependent upon the decec
at the time of his or her death or would otherviassezquitably entitled to share in such distributfter
making provision for those expendituf@sd] A jury or court can consider mental anguish, soldce,
loss of services and income, costs of final illnesasonable funeral expenses suffered
"dependents[210], i.e., surviving spouse, children, stepchildren, brotheisers, parents and any per:
who were financially dependent on the deceased.

XX. SUMMARY JUDGMENTS
A. MARYLAND

The Maryland Rules provide that "[a]ny party maykaa motion for summary judgment on all or pai
an action on the ground that there is no genuisgutie as to any material fact and that the party is
entitled to judgment as a matter of Iggw1] The motion shall be supported by affidavit ifst(iL) filed
before the day on which the adverse party's iniiedding or motion is filed or (2) based on fauts
contained in the recofd12] Summary judgment is generally not appropriatédsues concerning
knowledge, motive, or intent because "the factseaning . . . knowledge and conduct, and the
circumstances which they existed, as well as any determinatiohhow they relate to the legal stanc
... are best left for resolution by the triefadt at trial.f213] When a court reviews an order for
summary judgment, it "construe[s] the facts propbdfore the court as well as reasonable inferetinze
may be drawn from them in the light most favoréabléhe non-moving party214]

B. DISTRICT OF COLUMBIA

Subject to the Motions deadline set forth in Ruiel {n), a Motion for Summary Judgment may be filed
by a party seeking to recover on a claim at ang tfter twenty (20) days have expired from the
commencement of the action or after service of iandor Summary Judgment by an adverse
party[215] A defending party may move for Summary Judgmeang time prior to the Motions
deadlineg216] It is well settled that Summary Judgment is propleere the moving party establishes
that no genuine issue as to any material fact®aist that he is entitled to judgment as a matfter o

law[217]
C. VIRGINIA

Any party may make a motion for summary judgniemgd] Summary judgment is entered only on
guestions of law - if there are any material questiof fact in dispute, then summary judgment sthoul
not be granted and the lawsuit should proceedaif219] The burden of establishing the non-existence



of a genuine issue of fact is on the party movimmgsiimmary judgment, and the court must view tlots
and inferences in a light most favorable to themaowing party{220] The statutes and rules of court are
explicit in forbidding summary judgment to be baseddiscovery depositions upon oral examination
unless all parties agree that they may be so [28¢tl.Summary judgment cannot be based on affidavits
in Virginia practice222] Summary judgment normally results in a final disifon of the case, but Rule
3:18 also allows the judge to enter an interlogusammary judgment as to undisputed facts of the

cas€223]
D. NEW JERSEY

A party may file a Motion for Summary Judgment ay ame after 20 days from original service or afte
served with a Motion for Summary Judgment by areasly party224] Summary Judgment can be ba
on pleadings, depositions, answers to interrogegpedmissions on file and affidavizggs] Summary
Judgments are granted if the Court finds that tleer® material fact challenged and that the ngvin
party is entitled to judgment as a matter of [a#] The court may award attorneys' fees at the end of
trial to the prevailing party if the court findsatithe summary judgment motion was denied due to a
factual contention raised in bad faith by the ojpppearty[227]

E. DELAWARE

Delaware permits Motions for Summary Judgment ithbloe Court of Chancery and Superior
Court[228] Although the rules use some different languagey both adhere to the same fundamental
principles. A party may move for summary judgmeventy (20) days from the commencement of the
action or after service of a motion for summarygont by the adverse paf29] A motion for

summary judgment can be supported with pleading@ositions, answers to interrogatories, admissions
on file, and affidavit$230] "The facts must be viewed in the manner mostrie to the nonmoving
party with all factual inferences taken againstrit@ving party and in favor of the nonmoving pantyla
the moving party has the burden of demonstratiagttiere is no material question of fag@3i] A party
opposing a motion for summary judgment may not geteny the factual allegations but must support
the denial with items mentioned abdea2]

F. PENNSYLVANIA

A motion for summary judgment is governed by Pat.R. Civ. P. Rule 1035.2. The motion may be
filed after pleadings have been closed but befoch $ime that may cause a delay to the A
motion for summary judgment can be supported bsiegs, depositions, answers to interrogatories,
admissions and supporting affidaizga4] The Court will grant summary judgment if thera@genuine
issue of material fact and the moving party istettito a judgment as a matter of 1ga85] When
considering the motion for summary judgment, a €examines the record in the light most favorable t
the non-moving partj236]

G. WEST VIRGINIA

A party seeking to recover upon a claim, countarglar cross-claim or to obtain a declaratory juégin
may file a motion for summary judgment after 30slpm the commencement of the actipsv] A
party against whom such claim is asserted may rabaay time for a summary judgments]

Summary judgment shall be rendered if the pleaditggsositions, answers to interrogatories, and
admissions on file, together with the affidavitany, show there is no genuine issue as to angmaht
fact and that the moving party is entitled to agjongnt as a matter of l1ai@39] When a motion for
summary judgment is made and supported, an adgargemay not rest upon the mere allegations or
denials of the adverse party's pleading, but thverag party's response must set forth specifis fact
showing that there is a genuine issue for feied] A court may order a party that employed bad faith
affidavits to pay the other party reasonable expentcluding attorney's fegzsti]



XXI.  BAD FAITH
A. MARYLAND

In Maryland, an insurer can be sued by its insumedrt for the wrongful failure to settle a claja#2]

An insurer is obligated to act fairly and in goaithi in settling third-party liability claims withithe
policy limits, and its action in refusing to settieist consist of an informed judgment based on $tgne
and diligencg243] This obligation of fair dealing and good faitheigiduciary duty which arises out of
the insurer's exclusive control of the investigatisettlement and defense of the claim against its
insured[244] The insurer's exclusive control over the litigatcreates an actual or potential conflict of
interest between insurer and insufgth] The duty to act fairly and in good faith requitke insurer to
give equal weight to its own interests and thosthefinsured and therefore the insurer must act$ton
exercise reasonable care, diligently investigatbagpraise the case, and keep its insured reagonabl
well-informed of the progress of the case, inclgdsettlement offer46] Normally the measure of
damages in a bad faith failure to settle caseasthount by which the bonafide judgment renderete
underlying action exceeds the amount of insuraneeragg247] Maryland Courts have limited the
scope of the tort of bad faith to the insurer'sydatsettle and have expressly refused to expantbttito
situations involving an insurer's bad faith failtmgpay an insurance claim that arise directlyajuhe
insurance contra¢e48] "As to the existence of a statutory duty, [Mandacourts] have previously
(andexpressly held that an insurer's failure to comply with thandates of the
statutepresentlycansupport a viable cause of action to the benefaroinsured249]

B. DISTRICT OF COLUMBIA

To recover under the tort of Bad Faith refusaldg,pghe Plaintiff must show that the insurer did inave

a reasonable basis for denying benefits underdheyf insurance and that it knew or recklessly
disregarded it and there existed a lack of a resserbasis when it denied the cldizg0] Note:

Equitable Estoppel prevents insurance companies fsserting the statute of limitations defense wher
the insurance company has made misleading repetisgrs to the insured and the insured has relied on
those representations to his detrimest]

C. VIRGINIA

There should be no claim for an insurance compatigged bad faith refusal to pay a claim until the
insured first establishes that the insurance compagached its duty under the contract of
insurancg252] This requires that the loss be covel®d] However, the Fourth Circuit Court of
Appeals has ruled that Virginia does not recogaitert remedy for the bad faith refusal of an iase
company to honor a first-party insurance contfz®t] Therefore, under Virginia law, liability for a éa
faith is apparently grounded in contract law ratthen tort law and the Virginia Supreme Court hdsd
that it springs from the relationship of "trust aswhfidence" between the parties resulting from the
insurer's contractual right to control the settlatraf claims[255]

D. NEW JERSEY

New Jersey recognizes bad faith causes of actiassdbon both contract and tort theo[256] Under
New Jersey law, the insurer's obligation with respe settlement is to exercise good faith in deplivith
offers of settlemerns7] Having both the insured's and its own best istaremind, the insurer must
make reasonably diligent efforts to determine Hets and theories upon which a good faith judgroar
be made as to an appropriate settlerfzgs]. This duty is increased when the insurer resefties
control, under the policy, to handle the claiase]

E. DELAWARE

Delaware does recognize a cause a action againsswaner for bad faith handling of a claifihe insure



is liable if it "failled] to use good faith or duare in settlement negotiations with plaintiff prio

trial."[260] When the insurer has sole control of the defamskthe insurer tortiously settles a claim over
the policy limits, the insured or excess insures A@ause of actigaé1] In order for an insurer to avoid
this type of action, it must enter into a settletramly if it is reasonable and made in good fait2]

F. PENNSYLVANIA

An insurer is required to act in good faith ancedeiine the interest of the insured when decidingtiv
to litigate or settlg263] An insurer may refuse to settle in good faith had no absolute duty to settle a
claim when the possible judgment against the inkakeeeds the amount of covergzg®] Neither the
excess insurer nor the insured can recover frorpringary insurer, when the insured approved thers
decision to go to trigle65] But a primary insurer can be held liable to acess carrier for an amount in
excess of the limits if the handling of the clainsettlement is evidenced by bad fditbe]

G. WEST VIRGINIA

An agreement of insurance to pay lawful damagesatralf of the insured constitutes a contract fer th
benefit of the person insured and may be enfonceahiaction, however, where the insurer acts
reasonably, and without negligence in refusing prgettlement it meets its obligations to the
insuredi267] Punitive damages may be awarded to an insuredst@s insurer for failure to settle a
claim within policy limits, but the policy holderumt establish a high threshold of actual malicerder
to prevail[268]

XXIl.  LANDLORD LIABILITY FOR CRIMIN AL ACTS OF THIRD PARTIES
A.  MARYLAND

The leading cased regarding a landlord is dutyatept against Criminal Acts of Third Parties in
Maryland is_Scott v. Watso278 Md. 160; 359 A.2d 548 (1976), and Henly wn& George's County
305 Md. 320; 503 A.2d 1333 (1986).

According to ScottMaryland law does not impose upon the landlordrofirban apartment complex any
special duty to tenants to protect them from tlmical acts of third parties committed in commoaas
within the landlord's control; a landlord's dutytasexercise reasonable care for the tenantsysarek
traditional principals of negligence regarding pnoate or intervening causation will determine wigeth
the landlord is liable for an injury resulting fraabreach of the duty, including injury caused bgnal
acts of third parties. If the landlord knows, bosld know, of criminal activity against persons or
property in the common areas of his building, he dduty to take reasonable measures, in vieweof th
existing circumstances, to eliminate the conditiomstributing to the criminal activity. Id

In Henley the Court dealt with the concept of foreseeabditd adds the concept that all persons owe a
duty to all other persons to use reasonable cgveotect them from harm must be limited to avoid
liability for unreasonably remote consequences.

The state of Maryland has adopted § 314 A of thed@®ement (Second) of Torts to define the duty ¢
to business invitees by a business. Segthland Corp. v. Griffith332 Md. 704, 719 (1993). Under the
Restatement, and the progeny of case law suppattiting law is clear that a defendant is not regpli

"to take precautions against a sudden attack frémrd person which he has no reason to anticipaté.
Restatement (Second) of Torts § 314 A cmt. e, #acki?28 F. Supp.2d at 311.

B. DISTRICT OF COLUMBIA

The leading case regarding a Landlord's duty ttept@gainst Criminal Acts of Third Parties in the
District of Columbia is Graham v. M&J Corpt24 A.2d 103 (1980).




According to_Grahantor negligence to exist on part of landlord famdnal activity in common area of
building which causes injury to tenant's landldhd landlord not only must have foreseen dangér, bu
also, he must have failed to take security measegsonable under circumstances. What measures are
reasonable is determined by a jury assessmenbtdgiivemeasuresaken in buildings of similar
character and class.

The landmark case in D.C. by which recent simitges have been measured is Klien v. 1500
Massachusetts Ave. Apt. Corfi41 U.S. App. D.C. 370 (1970). In Kliethe landlord's duty of care is
held to be similar to the innkeeper-quest standae@sonable care in all the circumstances.” The
landlord is held especially accountable for criragainst tenants and properly related to the lad@lor
negligence to control the common areas propemrypoktant considerations are: a) whether the laddlor
had actual or constructive notice of prior crimiaativity in the building; b) were the tenants weanc)
were appropriate security measures Introduced.thmaonsideration is whether security measures had
decreased from the time the injured lessee becdemaat to the present. This is especially impiifa
criminal activity had been on the rise. Most intpat in Klienis whether the landlord took "those steps
within his power to minimize predicable risks te tienant."

In addition, Lacy v. D.C, 424 A. 2d 317 (1980), should be considered wdssessing a landlord's
liability with regard to criminal acts by third gees. The test is still a proximate cause tedt, the
substantial factor test was introduced which iglament of the proximate cause analysis. In | gty
Court said that the general rule of foreseealdithat the Defendant is liable, despite the irdamg act
of a third party if the intervening act should hde=n reasonably anticipated and protected against.
In Lacy, the Court perceived a criminal act as an extiaargt act and the Court articulated that the
criminal act is a precise act and must be precieegseen. See also Doe v. D.824 A.2d 30 (1987),
wherein the Court to expanded Laovbroaden the foreseeability requirement. while frue that,
because of the extraordinary nature of criminaldemt, the law in D.C. requires that the foresedsiof
the risk of such conduct must be "more precisebmsti than as usually required in a typical negliggen
situation,_(Lacyat 323), Doeholds that this heightened showing does not requrievious occurrences
the particular type of harm. A showing of foredskiy can be met instead by a combination of fegto
which give Defendants an increased awareness afahger of a particular criminal act.

In the District of Columbia, each crime districtdiescribed as a "carney block" in view of the stadaf
care and prevailing law in the District of Columioia landlord liability for criminal acts of thirdapties
being dependent upon what, if any, protective messare taken in buildings of a similar charactet a
class in the neighborhood. As a practical mattsrnecessary to obtain a security survey of Hraey
block in which the building is located in orderdstablish the applicable standard of care. Tligg® to
be expensive in the defense of a claim praeid upon the landlord's liability for the crimirzadts of thirc
parties.

C. VIRGINIA

The law in Virginia for Criminal Acts of Third Paes was articulated in the case of Gulf Reston,\¥nc
Rogers 215 Va. 155 (1974). The Court_in GbEld that there is no general duty on the partlahdlord
to protect a tenant from isolated criminal actghird persons merely because of their relationship.
determining whether a duty exists, the Court exauhitihe likelihood of injury, the magnitude of the
burden of guarding against such injury, and theseqoences of placing the burden on the Defendant
must be taken into account. The Court in Guafed the general rule that a landlord is notnaarer, and
owes a duty to maintain the premises in a reasgrsatié condition, free of latent defects. Tradititby,
this did not include a duty to police, and the Gataited the general rule:

A landlord does not owe a duty to protediis tenant from a criminal act of a third person,
citing the Restatement of Torts 2d Section 315, weh imposes no duty to prevent another from



continuing a crime unless a special relationship &ts. Section 314 (a) and 320 of the Restatement
2d cites innkeepers, guests, and other "special eglons", but not landlord-tenant relationships.

In Klingbeil Mgt. Group v. Vitg 233 Va. 445 (1987), the Court relied on Gardid held that, as a general
rule, a landlord does not owe a duty to protectdmsnts from criminal acts of third persons.

In Klingbeil, Plaintiff tenant was raped in her apartment byiaknown assailant and sued the apartment
complex for failure to maintain proper security m@as. Likewise, the Court in Richmond Medical
Supp. v. Clifton 235 Va. 584 (1988) also cited the doctrine offGhat a landlord is not liable in tort to a
tenant for failure to protect the tenant from cnaliacts of third parties. In Richmond a commércia
property owner was sued when thieves broke inghartt's premises and stole both money and
equipment.

Additionally, the case of Wright v. WebB34 Va. 527 (1987) held that a business invitee®the same
duty of reasonable care to an invitee that a laddbaves to his tenant (no obligation to protecttbrgant
from criminal acts or third parties).

Specifically, the Court in Wrigrgaid that "a business invitor, whose business doeattract or provide
climate for assaultive crimes had no duty to tak@asares to protect an invitee from criminal assault
unless he has knowledge that criminal assaulte@narring or about to occur, indicating an imminent
probability of harm to an invitee." In Wrightis also important to note that there were twiomacts of
violence in or near the parking lot, where the anmhassault on the Plaintiff occurred. The Cdatd
that these prior incidents would not lead a realsienaerson to conclude there was an imminent daof
criminal assault, which required the invitor todgaction to protect the Plaintiff.

An intervening cause in Virginia must so ealtyrsupersede Defendant's negligence that it ghoouces
injury. An intervening cause is not a supersediagse if it is put into operation by the Defendant'
wrongful act. _Coleman v. Blankenship Oil Corp21 Va. 124 (1980). In Banks v. City of Richmend
232 Va. 130 (1986), the Plaintiff sued the city fogas explosion in her apartment. The Court thelt
the alleged negligence of the city was nothing ntbam mere circumstance of explosion. Further, the
Court said the conduct of the maintenance manplyaq an open flame to an area where gas had
collected was a superseding, intervening and rastorgably foreseeable cause. See also Huffman v.
Sorensenl94 Va. 932 (1953), where the Court held thatasponsibility for wrong attaches when there
intervenes independent acts of third persons wikitie immediate cause. "There can be not causal
connection between the negligence of the Defendatthe injuries sustained by the Plaintiff frdre t
causes shown the by evidence. The negligenceedddifiendant and the injuries so received by the
Plaintiff are entirely separated and the chainaafsation interrupted by several intervening evemtmse
events constituted new, efficient and independaunses which superseded the original act of neglgen
of the Defendant."_Idat 940.

D. NEW JERSEY

New Jersey courts have held that based stricthhemelationship between a landlord and a ter
without more, the landlord does not owe that tetlamiduty to protect the tenant from the crimethot
parties. Braitman v. Overlook Terra€erp, 132 N. J. Super 51, 332 A. 2d 212, aff 'd 68 N868, 346
A. 2d 76 (19 74). Although there is no duty basedhe relationship alone, it may arise under aerta
circumstances.__See Trentacost v. Brysset N.J. 214, 412 A.2d 436 (1978). Essentidlig,courts
have not precluded such a cause of action.

In Dwyer v. Erie Inv. Cq.350 A.2d 268 (N.J. 1975) the court held that ed@ugh it might have been
foreseeable that, because of building owner'sriaio repair hole in outside wall, an intruder ntigh
utilize the hole to enter the premises, it wasfamseeable that an intruder would exit from thagrong
and, being seen by subcontractor who was workirigarbuilding, would shoot the subcontractor after
the subcontractor flung a garbage can at the iatrud




In Genovay v. Fox143 A.2d 229 (N. J. 1958) the court held thatfghoe that risk of harm to a business
invitee was attributable to voluntary activity dhers, not under the control of the proprietor,sloet of
itself preclude liability if harm by human interteon was foreseeable and a reasonable man soesituat
would take precautions to prevent it, and thiwiggen though the harmful activity was criminal,
although this fact ordinarily militates againsthising held foreseeable.

E. DELAWARE

In Jardel Co. v. Hughe$23 A.2d 518, 524 the court held, "While a propestyner is no more an insu
or guarantor of public safety than are police agemchere is a residual obligation of reasonahte
protect business invitees from the acts of thindqes. We adopt the Restatement standard, which
approves the concept that incidents of criminavagtprovide a duty to foresee specific criminal
conduct. Whether the conduct of a particular priypawner meets the standard of reasonable caoé is,
course, a matter for jury determination." In makihis ruling the court adopted the Restatement
(Second) of Torts 8 344 (1965), which states:

A possessor of land who holds it open to the publientry for his business purposes is subject to
liability to members of the public while they aneam the land for such a purpose, for physical harm
caused by the accidental, negligent, or intentigriermful acts of third persons or animals, andhsy
failure of the possessor to exercise reasonabétoar

(a) discover that such acts are being done oilaly ko be done, or
(b) give a warning adequate to enable the visttmessoid the harm, or otherwise to protect themiresja
it.

F. PENNSYLVANIA

There is no general duty for a landlord to protenants from criminal acts, but if the landlord sloe
provide security, the landlord may incur a voluptduty or a duty by agreement. Feld v. Merrj&®5
A.2d 742, 596 Pa. 383 (1984); See Reider v. M&1@ A. 2d 507, 359 Pa. Super. 586, app. (685

A. 2d 83, 517 Pa. 594 (1986). "Owners of land Wbl their property open to public for business
purposes are subject to liability for accidentalgligent or intentionally harmful acts of third pens, as
are common carriers, innkeepers and other ownegskaoés of public resort and, under section 34hef
Restatement (Second) of Torts, must take reasopadtaution against that which might be reasonably
anticipated."_Se€eldat 390-91.

In Rosa v. 1220 Uncle's In@2001 WL 1113016, a bar was held liable for darsdbat a patron suffered
during an assault by another patron, because thieadlea duty to protect its patrons from the actioh
third parties where one of its own bartenders teshtihe victim of a robbery a year before Harvey v.
Durling, 1998 WL 1160216, the court held that a Defendantd not be held liable for the attack upon
one of its employees by a nemployee who worked in the building, where the hauffiered by plaintif
was not foreseeable and because defendant hadyntmdwntrol the conduct of an individual who was
not its employee.

However, in Farley v. Sley System Garages,, [h8.Pa. D. & C.2d 680 (1958), the court held that
owner of a parking lot on which cars must be lathwinlocked ignitions is not liable to the drivara
motor vehicle who is injured in an accident witmator vehicle driven by one who has stolen it fridwa
parking lot, even though the theft occurred by oeasf the negligence of the owner of the lot, beeau
that owner owes no duty of care to the injuredipaidince the manner in which their injuries ocedrr
was not a foreseeable consequence of his negligence




G. WEST VIRGINIA

West Virginia law does not make the landlord theuner. of tenant safety for criminal acts of third
parties. In such cases the standard negligenes ofiforeseeability and knowledge are appliede Th
intentional committing of a crime is a supersediagse, although the Defendant's negligence created
situation which afforded the opportunity for a thperson to commit such a crime, unless the Defenda
realized, or should have realized the likelihoaat such person would commit the crime. State ofaV.
ex rel Poulos v. Fidelity & Cas. Co. of N.Y., 263%upp. 81 (P.C. W.Va. 1967).

West Virginia notes that under common law a persrally has no duty to protect others from the
criminal activity of a third party because the f@eability of risk is slight, and because of theaand
economic consequences of placing such a duty @nsop. _Jack v. Fritt493 W.Va. 494, 498-9, 457
S.E.2d 431, 435-6 (1995). However, West Virgiiaagnizes that there are a couple of exceptions in
which a person has an obligation to protect otfrera the criminal actions of another: (1) when aspe
has a special relationship which gives rise totg thuprotect another person from intentional mrstuct
or (2) when the person's affirmative actions orssmins have exposed another to a foreseeableikigh r
of harm from the intentional misconduct. INotwithstanding, the court noted that there are
circumstances which may give rise to such a dutgl,these circumstances will be determined by the
court on a case-by-case basis. A landlord's gekeaalledge of prior unrelated incidents of criminal
activity occurring in the area is not alone su#fitti to impose a duty on the landlord. Id

XXIII. - AN INSURER'S DUTY TO DEFEND

Most liability policies provide that the insurerdhine obligation and right to defend its insurediast a
claim for which coverage could be invoked undergbkcy. If the policy does not contain a duty to
defend provision, then the insurer does not hagh auduty. If the policy provides that the insunas
the right -- but not the obligation -- to defenlggtte is no duty to defend. Generally, for policies
containing a duty to defend provision, the analgéiwhether a defense is in fact owed is triggemecke
the insurer is placed on notice of a claim that patgntially be covered under the policy at issue.

A. MARYLAND

In Maryland, the insurer's duty to defend is deteed by the allegations brought against the insaret!
any extrinsic facts known to the insurer which maige the potentiality of coverage under the
policy. SeeAetna v. Cochrami337 Md. 98, 651 A.2d 859 (1995lf. the allegations of the complaint st
any cause of action potentially within the coverafierded by the insurance policy, or if any extrn
facts made known to the insurer could potentiatigdthe claim within the coverage afforded by the
insurance contract, the insurer must defend thmcl&eed.

B. DISTRICT OF COLUMBIA

D.C. is a "four corners" jurisdiction. That isettuty to defend is generally determined by "tmangeof
the insurance policy and the allegations in theglaint against the insured." Stevens v. United Gane
Title Ins. Co, 801 A.2d 61, 67 (D.C. 2002) citingester Exterminating Co. v. Hartford Accident &
Indem. Co, 479 A.2d 872, 874 (D.C. 1984); S. Freedman & Sbires v. Hartford Fire Ins. Cp396 A.2¢
195, 197 (D.C. 1978) (duty to defend depends opbnuhe facts as alleged to be and insurer's
"obligations should be measured by comparing thieyi issued with the complaint filed"). Any dbu
as to whether there is a duty to defend must b#wed in favor of the insured. Steveras

67 referencingVashington v. State Farm Fire & Cas. &G29 A.2d 24, 26 (D.C. 1993).

Furthermore, in D.C., it should be noted that thtydo disclaim coverage or to reserve rights pad of
the duty to defend, and if the insurer has a duyefend the insured, the insurer will be estogpzu



denying coverage in a later proceeding if the iesbias conducted the defend of the insured with
knowledge of any defense to liability. PotomaciBesce Club v. Pooy&66 A.2d 1193 (D.C. 1995).

C. VIRGINIA

In Virginia, when pleadings allege facts, some bfcl would, if prova, fall with the risk covered by tl
policy, the insurer is obligated to defend its iesli Where allegations leave it in doubt whetherdase
alleged is covered by the policy, the insurer'mifaito defend is at its own risk. Parker v. HaudfFire
Ins. Co, 2222 Va. 33, 278 S.E.2d 803 (1981); seellsited States Fire Ins. v. Aspen Bldg. Cog85
Va. 263, 367 S.E.2d 478 (1988); Reisen v. Aetna &iiCas. Cq.225 Va. 327, 302, S.E.2d 529 (1983).

D. NEW JERSEY

In New Jersey, where allegations of complaint pixdéiy fall within terms of liability insurance puly,
insurer has a duty to defend its insured. Voorke&eferred Mut.128 N.J. 165, 607 A.2d 1255
(1992); SL Industries, Inc. v. American Motorisi28 N.J.

188, 607 A.2d 1266 (1992). However, where factsakmto insurer at time claim is tendered establish
that claim is not covered under policy, insurer hasluty to defend notwithstanding allegations in
underlying complaint._Hartford Acc. & Indem. v. the, 98 N.J. 18, 483 A.2d 402 (1984); Burd v.
Sussex Mut.56 N.J. 383, 267 A.2d 7 (1970). Duty to defemdad-extensive with duty to indemnify. If
no duty to indemnify, no duty to de-fend. The Tees of Princeton Univ. v. Aetna93 N.J. Super. 296,
680 A.2d 783 (App. Div. 1996); Aetna v. Ply Gemuistties 343 N.J. Super. 430, 778 A.2d 1132 (App.
Div. 2001). If facts that govern whether or natrihis coverage will not be resolved in underlying
liability case, insurer may decline to defend antkdse obligation reverts to a duty to reimburse fo
defense expenses if coverage later established.Tiiustees of Princeton Univ. v. Aetsapra Where
initial facts indicate there is no coverage for emging claim, but later discovery reveals thairolanay
be one covered by policy, duty to defend arise¢ladttime and insurance company is liable only for
portion of defense costs arising after being infedrof facts triggering duty to defend. SL

Industries supra

E. DELAWARE

In Delaware, the allegations of the complaint detee whether an action against the insured states a
claim covered by the policy. Continental Casu@lty v. Alexis I. duPont Sch. DisB17 A.2d 101, 103
(Del. 1974). When coverage cannot be determirad frleadings in underlying action, duty to defend
depends on actual facts. National union Fire @ts.v. Rhone-Poulenc Basic Chems.,®d4.6 A.2d
1192 (De. 1992).

F.  PENNSYLVANIA

In Pennsylvania, the determination of a duty teddfis based solely on the allegations of the camipl
against the insured. Gene's v. NationwBlE9 Pa. 306, 548 A.2d 246 (1988); Cadwalladétew
Amsterdam Cas. C0396 Pa. 582, 152 A.2d 484 (1959); Pacific Indenhinn, 766 F.2d 754 (3rd Cir.
1985). Obligation to defend is present wheneverpgtamt of injured party may potentially come within
coverage._ld.Gedeon v. State Farm10 Pa. 55, 188 A.2d 320 (1963); Dennis v. Newsferdam Cas.
216 Pa. Super. 320, 264 A.2d 436 (1970). Dutyefertd continues until claim can be confined to
recovery that policy does not cover. Germantove Go. v. Martin 407 Pa. Super. 326 595 A.2d 1172
(1991).

G. WEST VIRGINIA

Generally, West Virginia courts look solely to téegations in the complaint and the policy itdelf
determine an insurer's duty to def¢pgR] However, though West Virginia courts generallyrad look



outside the "four corners" of the allegations comdd in the complaint and the policy in disputéhe
insurer may in fact have an obligation to do so.

The Supreme Court of Appeals of West Virginia hgsamded on the liberality of the principle delires
above. It has held that, "[w]hen a complaintlisdiagainst an insured, an insurer must look beyioad
bare allegations contained in the third party'sgiegs and conduct a reasonable inquiry into tbis fia
order to ascertain whether the claims assertedomane within the scope of the coverage that therérsu
is obligated to provide[270] Accordingly:

[1]f the insurer is aware or reasonably ought t@iere of facts that conflict with the allegatiees forth
in the complaint filed against its insured, oriiflight of what the insurer knows or reasonablgdt
know, the allegations are incomplete, or if thegditions are ambiguous on their face or in lightloft
the insurer knows or reasonably should know, tearier has a further obligation to investigate wileth
its insured is potentially liable before denyingttit has any duty to defefaiz1]

[11Md. Stat. Ann., CJP § 5-101.

[2IMd. Stat. Ann., CJP § 5-102.

[31Md. Stat. Ann., CJP § 5-103.

[4IMd. Stat. Ann., CJP § 5-105.

[51Md. Stat. Ann., CJP § 5-109.

[611d.

[7IMd. Stat. Ann., Comm. Law 8§ 2-725.
[8]D.C. Code §12-301.

[9]D.C. Code § 12-301 (4).

[101Burda v. National Association Postal SugB2 F. Supp. 273 (D.C. 1984).
[11]D.C. Code §12-301(1).

[12]D.C. Code §12-301(2).

[13]D.C. Code §12-301(5).
[14]D.C. Code §12-301(6).
[15]D.C. Code §12-301(7).
[16]D.C. Code §12-301 (8).
[17]1D.C. Code §12-301 (10).
[18]Va. Code Ann. 8§ 8.01-243(b).

[19]1d.



[20]Va. Code Ann. § 8.01-246(2).
[21]Va. Code Ann. § 8.2-725.
[22]Va. Code Ann. § 8.01-246(4).
[23]Va. Code Ann. 8§ 8.01-243(a).
[24IN.J.S.A. 2A:14-3.
[25IN.J.S.A. 2A:14-2.
[26]N.J.S.A. 2A:31-3.
[27IN.J.S.A. 2A:14-1.
[28]N.J.S.A. 2A:14-1.1.
[29IN.J.S.A. 2A:14-7.

[30]10 Del.C. § 8124.

[31]10 Del.C. § 8107.

[32118 Del.C. § 6856.

[33110 Del.C. § 8106.

[3416 Del.C. § 2-725.

[35]10 Del.C. § 8109.

[36142 Pa.C.S.A. § 5522.

[37142 Pa.C.S.A. § 5523.

[38142 Pa.C.S.A. § 5524.

[39]13 Pa.C.S.A. 8 2725; 42 Pa.C.S.A. § 5525.
[40]42 Pa.C.S.A. § 5526.

[41142 Pa.C.S.A. § 5527.

[42]42 Pa.C.S.A. § 5529.

[43142 Pa.C.S.A. § 5530.

[44]W. Va. Code, § 55-2-12.
[45]W. Va. Code, 8§ 55-7B-4.
[46]W. Va. Code, § 46-2-725.
[47]W. Va. Code, § 55-2-1.
[48]W. Va. Code, § 55-2-6a.
[491Harig v. Johns-Manville Products Cor@84 Md. 70, 394 A.2d 299 (1978).




[50]The Court stated in Poffenberger v. Ris&90 Md. 631, 431 A.2d 677 (1981), that the caise
action accrues when the claimant in fact knew asoaably should have known of the wrong. Actual
knowledge, either expressed or implied is sufficterstart the running of the limitations However,
constructive knowledge is not. As for contractg;aading to §2-725 of the Commercial Law Article of
the Maryland Annotated Code, a cause of actionuasowhen the breach occurs, regardless of the
aggrieved party's lack of knowledge of the breach.

[51]National R. R. Passenger Corp. v. Not&#7 F. Supp. 1 (D.D.C. 1987).

[52]D.C. Code 812-301(7) - includes claims for BreatiWarranty as well.
[53]1D.C. Code §12-301(8); Pouty v. National R.&72 F. Supp. 200 (D.D.C. 1983) .

[54]1D.C. Code 812-301. Byers v. Burlesdi3 F.2d 856 (D.C. Cir. 1983).

[55]Va. Code Ann. 8 8.01-229.
[561Burd v. N.J. Tel. C9.149 N.J. Super. 20, 372 A.2d 1358%,d 76 N.J. 284, 386 A.2d 1310 (1978).

[57]1Ayers v. Jackson Tp189 N.J. Super. 561, 461 A.2d 184 (1983).

[58]Morgan v. Napolitano71 N.J. 133, 363 A.2d 346 (1976).

[59]Howmet Corp. v. City of Wilmington285 A.2d 423 (Del. Super. Ct. 1971).

[60]lssacson, Stopler & Co. v. Artisan's Sav. Baé380 A.2d 130 (Del. Super. Ct. 1974).

[611Begar v. Dixon 547 A.2d 620 (Del. Super. Ct. 1988).
[621Schwab v. Cornell306 Pa. 536, 160 A. 449 (1932).

[63]Levenson v. SousgPa. Super. 132, 557 A.2d 1081 (1989).

[641Daniels v. Beryllium 211 F. Supp. 452, 455-56 (E.D. Pa. 1962); MitcheHendricks 431 F. Supp.
1295, 1300 (1977).

[651Slack v. Kanawah Cp423 S.E. 2d 547 (1992).

[66]1D.C. Superior Court Rule 41(a) states an action beaglismissed by the Plaintiff without Order of
Court (1) by filing notice of dismissal at any tifefore service by the adverse party of an answef @
Motion for Summary Judgment, whichever first occars(2) by filing a stipulation of dismissal sighe
by all parties who have appeared in the actionlegfotherwise stated in the notice of dismissal or
stipulation, the missal is without prejudice, except that a notitdismissal operates as an adjudice
upon the merits when filed by a Plaintiff who haee dismissed in any court of the United Statesf or
any state an action based on or including the sdama. Rule 41(b) goes on to state that dismissa}
be obtained by Order of Court. If, however, a ¢etslaim has been plead by the Defendant pridneo t
service upon the Defendant of the Plaintiff's Motio Dismiss, the action shall not be dismissednasta
the Defendant's objection unless the counterclaimremain pending for independent adjudicatiorhie
court. Unless otherwise specified in the Ordalisanissal under this paragraph is without prejudice

[671Va. Code Ann. § 8.01-380.
[68]Va. Code Ann. § 8.01-229(E)(3).
[69IN.J. Rule 4:37-1.



[70] Id.

[71IN.J. Rule 4:37-4.

[721DelawareSuperior Court Rules of Civil Procedure, Rule 41.
[731ld.

[7411d.

[75]Pa. R.C.P. No. 229(a).

[76]Pa. R.C.P. No. 231(a).

[771Pa. R.C.P. No. 230(a).

[78]Pa. R.C.P. No. 230(b).

[79]WV R.C.P. 41(a)(1).

[80]WV R.C.P. 41(b).
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653 (D.C. 1987).
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[85]Ferebee v. Chevron Chemidab., 237 U.S. App. D.C. 164, 736 F. 2d 1529 (3984

[861ld.
[871Berman v. Watergate West, In891 A.2d 1351 (D.C. 1978) .

[88]Cotton v. McGuire Funeral Services, In262 A.2d 807 (D.C. 1970).

[89]Martello v. Hawley 112 U.S. App. D.C. 129, 300 F. 2d 721 (1962) .

[901Pratt v Maryland Farms Condominium Phase 1, 42cMd. App. 632, 402 A.2d 105 (1979); State
for the use of Taylor v. Barl|y216 Md. 94, 102 140 A.2d 173, 177 (1958).

[91]Miller v. Graff, 196 Md. 609, 78 A.2d 220 (1951).

[92]D.C. Code §46-101 (2001).
[93] U.S. v. Bensd85 F.2d 995, 88 U.S. App. D.C. 45 (C.A. D.C51p
[941Cleveland Park Club v. Perry65 A.2d 485 (D.C. MunApp. 1960).

[951ld.

[961ld.

[971Va. Code Ann. 8§ 1-13.42.

[981Virginia Electric and Power Co. v. Dunge¥h8 Va. 235, 247, 520 S.E.2d 164, 171 (1999).




[99]Carson v. LeBlanc245 Va. 135, 140, 427 S.E.2d 189, 192 (1993).
[100]Dungee 258 Va. at 247, 520 S.E.2d at 171.

[101]N.J. Stat. Ann. 9:17B-4.

[102]1Guzy v. Gandel95 N.J. Super 34, 229 A.2d 809 (1967).

[103]Goss v. Allen 134 N.J. Super 99, 338 A.2d 820, reversed, 130442, 360 A.2d 388 (1975).

[10411d.

[105]Del. Code Ann. tit. 1,. § 701.

[106]Del. Code Ann. tit. 10,. § 3922.

[107]Del. Code Ann. tit. 21, § 6106.

[108]Mooffitt v. Carroll, 640 A.2d 169, 174 (Del. 1999).
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[111]Dynes v. Bromley208 Pa. 633, 57 A. 1123 (1904).
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[1131Berman by Berman v. Phil. Bd. of E®10 Pa. Super 153, 456 A.2d 545 (1983).

[114]Pino v. Szuch185 W. Va. 476, 478, 408 S.E.2d 55, 57 (1991).
[115]ld. at 479, 408 S.E.2d at 58.

[116]197 Md. 249, 254, 78 A.2d 754 (1951).

[117] 292 Md. 174, 438 A.2d 494 (1981),

[118]ld. at 184, 438 A.2d 499.

[119]Apper v. East Gate Associate8 Md. App. 581, 347 A.2d 389 (1975).
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for the torts of their intoxicated patrons. Thability is based upon Dram Shop Acts, negligerasehl
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